Determination Number: AA180A/06
File Number: AET 72/06

Under the Employment Relations Act 2000

BEFORE THE EMPLOYMENT RELATIONSAUTHORITY
AUCKLAND OFFICE

BETWEEN Ashok Kumar (Applicant)
AND McDonald’'s Restaurants (New Zealand) Limited (Resiemt)

MEMBER OF AUTHORITY Alastair Dumbleton

COSTS SUBMISSIONS 13 and 21 July 2006
RECEIVED

DATE OF DETERMINATION 31 July 2006

DETERMINATION OF THE AUTHORITY ASTO COSTS

[1] Inits determination dated 23 May 2006 given unal&i80/06, the Authority rejected
Mr Kumar’s complaint that his dismissal by McDonaldad been unjustified.

[2] At para [30] of the determination the Authority théhat applying the objective test of
justification under s.103A of the Employment Relag Act 2000, a fair and reasonable
employer would have dismissed Mr Kumar in the amstances. The Authority found that
no other type of personal grievance could be sustbeither.

[3] The Authority went on to find that if it had reacha different conclusion about the
justification of Mr Kumar’s dismissal, it must alstoinevitably have also found that Mr
Kumar had contributed to the situation that gase to his personal grievance. It held:

The first complainant and Ms Kahn gave evidence that was credible and
compelling of experiencing and witnessing sexual harassment perpetrated
against the former by Mr Kumar. The conduct and its strong link in the chain of
causation leading to the dismissal, are likely to have disentitied Mr Kumar to
any remedies for his grievance.

[4] As to costs, the parties were directed to confevugh their representatives with a
view to resolving that question by agreement. ™aas$ not reached and the parties have
asked the Authority to fix costs.



[5] The evidence in this case was necessarily extenbive not complex. The
investigation meeting took three full days and pér fourth day. For McDonald’s counsel
Ms Hartdegen seeks an award calculated as 66%licft@oclient costs incurred by her
client. Counsel advises they were $45,765, inetusi GST. The contribution to total costs
sought is $23,760 and disbursements of $250. drstemissions Ms Hartdegen has noted
that Mr Kumar’s union, Unite, acknowledged durihg tiearing that it would indemnify him
for any award of costs made against him.

[6] Ms Hartdegen also referred the Authority RBO Ltd v Da Cruz unreported, 9
December 2006, AC 2A/05, a judgment of the Emplayim@ourt endorsing the costs
principles that the Authority had been applyingdsefthat decision was given.

[7] For Mr Kumar counsel Mr Ryan (who did not represaimh at the investigation
meeting), has submitted that the matter beforeAtlidority was not complex and that the
appropriate range of costs in the Authority is acubl1,500 per day of investigation
meeting. He submits that an award of $6,000 imam, is reasonable in the
circumstances.

[8] | begin by looking at the length of the investigatimeeting. Generally that is not a
matter for one party to criticise the other abastthe length of an investigation meeting is
subject to the overall control of the Authority,Iwvhich decide the scope and depth of any
investigation it is undertaking.

[9] Parties need to consider carefully the level ofe@spntation they need for an Authority
investigation, assuming they wish to have a repitasige at all. As has been pointed out
before, an investigation meeting in the Authorgynbt a trial where parties usually carry an
onus to establish factual or legal matters and a/hiee judge or adjudicator has a limited
ability to conduct an inquiry in a different diremt from the parties, where that might seem
to be productive. Authority members carry the alleresponsibility of satisfying
themselves as to the facts and making a determimaccording to the applicable legal
principals. Parties are not expected to do th&kwbthe Authority and parties cases should
not fail because they have not uncovered or predenrglevant evidence or because they are
unaware of the procedure to be applied by the Aiitho

[10] While professional representatives do in genersé ¢lae task of the Authority, there is
no strict requirement for them to perform any pmatar role. With or without a
representative, the same witnesses will have tocdleed (by the Authority itself if
necessary), the same questions will have to bedaskéhem and the same matters of law
will have to be identified and considered by thethauity. | therefore regard it as a matter
between McDonald’s and its counsel, Ms Hartdegetodke level of fees charged for the
work. It is not a matter that Mr Kumar should @uatically become fully responsible for
simply because, in the event, his application wesiacessful.

[11] In my view the investigation meeting could haverbeencluded in 2 to 2.5 days. The
reason it did not was because the Authority peechitIr Kumar and his representative to
bring evidence to show, if they could, that McDatsihas been lied to by the complainants
when it was investigating the allegations made lhgnt against Mr Kumar of sexual



harassment. His two-stage approach to his wratedence, also took up more time than
necessary.

[12] As | explained at the outset of the investigat@mlismissal that is justified at the time
that action is taken by an employer cannot subsglyubecome unjustified by a later
confession of lying made by a key witness in thepleyers investigation. This line of
inquiry was permitted by the Authority because g possibility that if McDonald’s had
been lied to Mr Kumar would have suffered an ingestalthough not one that could have
been put right by holding his dismissal to be utijiesl. If either or both of the
complainants had lied to McDonald’s then Mr Kumaaymvell have had the ability to bring
civil proceedings against them in tort, but the arity would not have been able to find his
diosmissal to be unjustified and order his reirestant.

[13] If it had been revealed in the presence of McDdaaltithe investigation meeting that
lies had been told, the Authority would have expdcthe employer to at least consider
whether, morally if not legally, it was obliged teinstate Mr Kumar and take appropriate
disciplinary action against either of the compliaisa

[14] Although Mr Kumar and his representatives were mikave to pursue this inquiry, in
the result they failed to show that any injustia® bbeen done to Mr Kumar. | heard the
direct evidence of the first complainant who | fduto be truthful. McDonald’s could
reasonably have taken the same view of her homdsty considering her complaints. The
union took it upon itself to approach the complaisaafter Mr Kumar had been dismissed
and it obtained from them statements with whichytleach purported to withdraw their
complaints of sexual harassment made earlier agkin&kumar.  The union apparently
believed the complainants to be stating that Mr Kurhad been innocent of sexually
harassing them. The union could and should hasert@sned exactly what the complainants
were stating, before deciding whether to pursue garticular line of inquiry before the
Authority.

[15] | therefore consider that for at least one dayhefihvestigation meeting Mr Kumar
must bear the responsibility of unnecessarily prging the investigation. A higher level of
costs will be fixed, partly for that extra day l@iso for the additional time needlessly taken
up after Mr Kumar supplied a second and much matensive statement of evidence part
way through the investigation. Key McDonald’'snesses had to be recalled as a result.

[16] | fix costs by treating the investigation meetirglasting three full days. For two of
those, costs will be fixed at $1,800 per day arB3aB00 for the third day. That gives a total
of $7,200 legal costs.

[17] Disbursements of $250 are also awarded, givingah &b $7,450 costs which are to be
paid by Mr Kumar to McDonald’s.
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