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Employment Relationship Problem

1) Mr Kingston has had a long, successful and luceatareer in sales. In early 2002, after several
years battling depression, he suffered a serioeakidlown in his health. Over the next year he
took extended periods of leave from his positioilCasstchurch based Sales Director for Gen-i
Limited. In June 2003, unable to continue in hie rbdie resigned. He says that work pressures
caused his collapse and as a result alleges thati @&as in breach of his employment
agreement from 1997 (when he says he first disdlbs® illness) until he left his job. He also
claims that these breaches have given rise tosmpal grievance of constructive dismissal.

2) Mr Kingston claims that his individual employmemjreement contained the following express
and implied terms:

a) To provide a fair workplace;

b) To provide a safe and healthy work environment;

c) To deal with the applicant in good faith;

d) Not to act in such a way as to damage or underthmenutual trust and confidence between
the parties;

e) To take reasonable care to avoid exposing the apylito unnecessary risk of injury to his
physical and psychological health;

f) To take reasonable care not to cause the appligany by reason of the volume, character,
nature or circumstances of his work;

g) Not to act in such a manner as to cause the applizaniliation, anxiety, distress or injury
to his feelings.



3)

4)

5)

Gen-l does not dispute that the employment agreeemmained the terms set out above. It
simply says that it did not breach any of thoseger

Mr Kingston’'s claim for breach of contract is basgeherally on what he says was Gen-i's
failure to respond reasonably to his disclosured be was suffering from depression which
ultimately resulted in his 2002 breakdown. In sudsians it is argued for him that:

“Gen-i ought to have known that he was sufferirgrfrdepression which ultimately resulted in
his 2002 breakdown. Gen-I ought to have known MraKingston’s health was vulnerable and

should have taken steps to investigate the sitnationsider what reasonably practicable steps
could be implemented to safeguard his health artdthpem into effect. It is not disputed that
nothing was done prior to his 2002 breakdown.”

Mr Kingston alleges the following specific breaclwysGen-i:

a) Failing to adequately monitor and regulate his wimkd to ensure that he did not suffer
undue stress and psychological harm;

b) Failing to take any or adequate steps to reducevbrkload when it knew or ought to have
known that he was suffering from a mental illnessl avas vulnerable to further stress
related harm;

c) By failing to respond reasonably to his protestt tie and the Christchurch sales team were
under resourced and that he was unable to mepetf@mance targets imposed on him;

d) By failing to adjust his performance targets tolistia@ and reasonable levels from August
2002 onward when it knew or ought to have known tieawas suffering from a mental
illness and was vulnerable to further stress rdlagm;

e) By failing to take effective steps to provide hinitlwresource support or modification or
redistribution of his duties and responsibilitiesprotect him from further psychiatric harm
in around 1997 following the onset of his depressar subsequently.

Limitation Issues

6)

7)

Although there was no dispute that the personavgrice claim is within the Authority’s
jurisdiction, limitation issues have been raisedespect of the breaches alleged prior to the
coming into effect of the Employment Relations A&&00. | consider all the allegations of
breach (including those about which limitation Bssuhave been raised) to be of potential
relevance to the personal grievance claim. In tbgard, the present case is similar to that of
Meyer and Ports of Auckland Ltd AC 41/04, 10 MapZ0rhere Judge Shaw found that
because the applicant had raised some of his carmtgplaut of time they could not be
considered as separate disadvantage grievancesehtion to say:

“there is now a personal grievance on foot for g@nstructive dismissal. This means that
potentially Mr Meyer is able to raise all of theroplaints about his treatment by POAL
which he says contributed to his decision to resi§rfinding that the Authority has no
jurisdiction to investigatethe earlier grievandeshould not be taken to mean that Mr Meyer
should be deprived orsid relying on the matters which he alleges set tbharse for the
constructive dismissal...”

Adopting the same approach, | decided that allateged breaches must be investigated in
relation to the constructive dismissal claim. Siheeould need to traverse all the evidence in
the process, there was no purpose to a prelimidatgrmination of the limitation issues. |
proceeded to a full investigation of all the substee issues.



Substantive Issues

8) The overall question for determination here is Wbethe system of work posed a reasonably
foreseeable risk to Mr Kingston’s health and if sether Gen-i took all reasonably practicable
steps to manage any such risk.

9) For Mr Kingston’s case to succeed | must be satisthat the system of work was a material
factor in the development of the illness, althougit necessarily the sole causAtt¢rney-
General v Gilberf2002] 1 ERNZ 31 para [64].) The first issue fatefmination is the issue of
causation: whether the job was the problem for himfi.the work did pose a risk to Mr
Kingston’s health then the next issue for detertmmais foreseeability: whether the employer
knew or should have known this. Finally, if therasaa foreseeable risk, | must consider what
the employer did to manage this risk and whetheantounted to taking all reasonably
practicable steps.

(i) Was the job the problem?

10)Mr Jones has relied heavily in his submissionshenrecent House of Lords decisiBarber v
Somerset County Council [2004] UKHL 1Bowever, in that case, causation was not a major
issue. As Lord Walker observed in the majority aminat paragraph [69]tHere is no
doubt...that the job was the problém.

11)In this respect, Mr Barber’s case is characteristimany of the successful cases on workplace
stress in which the work performed is of such reatr volume that a clear risk is associated
with it. Local examples include the work of a peliphotographerBrickell v AG[2000] 2
ERNZ 529) and a social worker charged with the sssent of child abuse riskvphelan v AG
unreported decision of Travis J, 21 December 20@¥K04.) Such work is fraught with
psychological hazards just as some jobs are by tleey nature fraught with physical ones. In
such cases the principal issue which falls to lerdened is whether all practicable steps were
taken to manage the risk.

12)Mr Kingston’s role was very different to these exdes. He was first employed by Gen-i's
predecessor, Wang, as a salesperson in 1990. Idklygproved himself a top performer and
thrived on the job. As a sociable and well likednmber of the community with wide interests
outside work he was well placed to build and mamtealationships that proved very fruitful
both to the company and to him, making good use ggnerous expense account in the process.
There was no dispute that his employer was eagestain his services (and the custom of his
loyal clientele) and nothing to indicate that tiwerk posed a risk, by its very nature, to his
psychological well being.

13)At paragraph [69] of the majority opinion Barber Lord Walker noted the distinction between
a case like that of Mr Barber, and the traGioss v Highlands and Islands Enterprig901]
IRLR 336, from which he quoted the following:

“...the evidence does not establish that objectivbly job was the problem. For all the
defenders knew, they were dealing with an emplojex for reasons that were not clear, had
become unable to cope with the job that he hadipusly managed successfully.”

14)The management at Gen-i believe that they too weating with an employee who, for reasons
that were not clear, had become unable to cope th@hob that he had previously managed
successfully.



15)The records of Mr Kingston’s general practitionBr, Holland, show that he first reported
symptoms of depression in October 1996. At thagestedDr Holland surmised that these
symptoms may have been a side-effect of medicatian he had prescribed to treat Mr
Kingston’s cholesterol problems. Dr Holland treatdd Kingston for depression throughout
1997, 1998 and 1999. In April 1999 he referred Nimgston to a psychiatrist, Dr Ding. At this
time Dr Ding noted that Mr Kingston's drinking wascessive and could be aggravating his
depression. Dr Ding adjusted Mr Kingston’s medmatafter which Mr Kingston returned to Dr
Holland’s care apart from a review by Dr Ding inrA2001. At that point, it appears that Mr
Kingston’s medical advisers felt that his problenese being managed satisfactorily.

16)Then in March 2002 Mr Kingston suffered a serioelapse of his ‘major depressive disorder’.
He saw Dr Holland on 25 March, and in discussirggdymptoms with him he expressed a view,
for the first time, that work stress could be atdadn his illness. Dr Holland told me in his
witness statement:

“I remain of the opinion that stress relating tsshivork was the principal aggravating factor of
his March 2002 episode and subsequent symptoms.”

17)In May 2002 Mr Kingston saw Dr Ding again. At thequest of Mr Kingston’s representative
Mr Jones, Dr Ding provided a report on his asseasaieMr Kingston’s health at this point. Mr
Jones had asked Dr Ding to comment ‘dime extent to which, in your opinion, his illneasss
caused or exacerbated by work-related stress.”

18)Dr Ding responded as follows:

“I reviewed my notes and there were some referetwddr Kingston’s employment at Wang’s.
As far as | am aware, he was successful in his vagria sales representative but | have no
record of any indications of significant work-redalt stressfulness. However, he did make some
reference to this with regard to his current relepsamely, on returning to work in 2002 after
the Christmas break he encountered increased woopgsals and projects. Mr Kingston
referred to this in the context of anticipating mmprovement in his depressive symptoms with
the summer break, but upon returning to work thespure appeared to have beenreased
compared with the previous year

19)By this time, Mr Kingston was feeling that he “ditlgell” with Dr Ding and decided to change
psychiatrists. In September 2002, Mr Kingston sawyBung for the first time. She has looked
after him ever since. He has been very ill. Hedwels that his work is the cause of his illness,
and this is what he has told Dr Young. Her reportsis illness have also been provided to the
Authority and she has noted (based on her intes/igith him) that she can identify no cause of
his health problems other than his work. Mr Kingstbas also been seeing a clinical
psychologist, Mr Alan Prosser, since April 2002kd.iDr Young, Mr Prosser can identify no
cause for Mr Kingston’s ill-health other than hierk.

20)The reports of doctors Holland, Ding and Young ehtir Prosser are all based entirely on self
reporting by Mr Kingston himself. A patient’s owesessment of the causes of his illness serves
diagnostic and therapeutic purposes but this doemake it conclusive proof of what he or she
alleges. | note that iNilson-Reid v Attorney Gener&lC4/05, 7 March 20Q5paragraph [60]
Judge Travis noted:

“..the Court may reject specialist evidence basedtbe self reporting of a litigant if the
specialist uncritically accepts what the litigardshsaid.”



21)I am therefore very cautious about relying on repdased on the patient’s own opinion. In
particular | do not consider | can rely on conabusi Dr Young and Mr Prosser have come to
about the causes of Mr Kingston’s ill health in phexiod before they had even met him. The
two professionals with some historical knowledgeMuf Kingston (Dr Ding and Dr Holland)
identify workplace stress as a factor in the ilBy@sm 2002 only.

22)It is my view that there is insufficient evidenag e to safely conclude that the job was even
part of the problem for Mr Kingston prior to 2002.

23)What is clear is that from 2002, against a backgdoof problems with depressive illness, Mr
Kingston became unable to cope with the job hepgrasliously managed successfully. At that
point Mr Kingston identified workplace stress asfamtor in his ill health. None of the
professionals involved in his care were able toniidie what else might be causing his health
problems at that stage.

24)1 am prepared to accept on the basis of this eeeldhat work pressures became a factor
contributing to his ill health, but only from ea2p02 onwards.

(i) Foreseeability of Risk

25)Complaints about workload, resourcing and suppodedie all Mr Kingston’s allegations. Mr
Kingston was designated “Sales Director” to indkedaits position as the most senior sales person
in the Christchurch office. He was responsibledqortfolio of clients with complete discretion
as to how and when he worked. He decided how he almwut winning new business and on
which clients he would focus his energies. He ditlip more than 40 hours per week but his
overtime was not excessive by the standards ofytedeorkplace. Most of his time was spent
on ‘high-end’ clients with whom he had worked ogereral years. At all times he resisted any
suggestion that any of these clients be taken fisnportfolio.

26)The company’s expectation of him was simply to @eertain level of return on its investment
in his salary. The level of revenue he was expetddating in is one indicator of workload. Mr
Kingston was in fact expected to generate lessnbasithan his North Island counterparts on
comparable remuneration because of the partichkmacteristics of the South Island market.

27)His replacement also does what Mr Kingston did authdifficulty. | heard nothing to indicate
that Mr Kingston’s workload was anything out of threlinary for someone in this type of role in
this industry. It was also comparable to that dfeagues at his level of seniority within the
organisation.

28)Mr Jones has argued in submissions that the fattatclaimant's workload is no more than
anyone else’s is ultimately irrelevant. On thismidie refers me to thBarber case (ibid.) Mr
Barber was a hard pressed secondary school teathmesunded by equally overworked
colleagues. At paragraph [64] of that decision L\@tdlker had this to say:

“Overworked people have different capacities forsaibing stress, and different breaking
points. Hence...the importance of what the emploghe the employer. Senior employees-
especially professionals such as teachers-will lguaave quite strong inhibitions against
complaining about overwork and stress, even 8 hecoming a threat to their health. Personal
and professional pride, loyalty to the head teach®d to colleagues, and the wish not to add to
their problems and workload, may all influence adeer not to complain but to soldier on in
the hope that things will soon get a little better.



29)This brings me to the issue of notification. In firesent case, Mr Jones says that Gen-i was in
breach of its contractual duty to Mr Kingston frahe time that he disclosed that he was
suffering from depression and that he could notecafih his current workload. Mr Kingston
says he spoke of this to managers of the respomtemtcasions in 1997, 1999 and 2000.

30)Gen-i say that Mr Kingston first disclosure of lpioblems was in 2002, and further says that
they did everything they should have for him frdmattpoint on. Gen-i's assertion is of course
consistent with what Mr Kingston was also telling medical advisors at that time and with my
findings on causation. However, for completeness iancase | am wrong in my findings on
causation | now set out my conclusions about whidttreKingston put his employer on notice
of the risks to his health prior to 2002.

31)Mr Kingston says he disclosed his depression tah@s manager, Mr Holmes, over a drink one
night in 1997, and mentioned that it he thoughtas in part due to work pressures. Mr Holmes
cannot recall this although he did recall that Mindg&ton had been unwell around that time. Mr
Kingston effectively asserts that a passing remaatke pub put his employer formally on notice
that he believed his work was unsafe and was affgbis health. | totally reject this assertion.

32)Two years later the respondent underwent a reseiclt moved technical support people out
of individual sales teams and into separate, sligictaams. The rationale behind this change
was that products were becoming increasingly difféated and sophisticated and the technical
people needed to specialise accordingly. They caaldonger assist sales personnel with the
whole range of products with which those sales [gedealt.

33)Mr Kingston did not support the new structure anguad strongly against it as it was being
debated within the organisation. Although in thevrséructure he would in theory be able to call
on the specialist teams as needed, he felt tharantice support would not be as readily
available as before and he would not be able tothesdechnical people for day to day sales
support. Mr Kingston says when he argued agairestntw structure in this way, he put his
employer on notice that his workload was excesside. not accept this. What he said was part
of a general discussion process about what waddretste business and gave no indication that
he was having any personal difficulties.

34)In 2000 he formally requested additional sales etippn the basis that it would free him up to
bring in more new business. He did not sugges & way of reducing his workload. Nor did he
say that he was not coping or that he believedvoikplace was unsafe. This too fell short of
putting his employer formally on notice that heiéetd he was at risk.

35)As at March 2002 Mr Kingston’s reporting line was the National Sales Manager, Ross
Hamilton. Immediately after seeing Dr Holland on RErch Mr Kingston telephoned Mr
Hamilton and told him that he had had a massivakalewn and needed serious time off work.

36)Mr Kingston did not raise any work related reasfamshis sick leave until May 2002. However,
| am of the view that the advice that he had hadeakdown was sufficient on its own to put the
respondent on notice of his general vulnerabilitystress. The question now becomes whether
the associated risk was managed satisfactorily.

(i) Management of risk

37)Several areas need to be addressed under this Heeske are Mr Kingston’s workload, paid
sick leave, the consideration given to an altemeaposition for him, the termination of the
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employment, and whether all of this taken togetmmounted to the taking of all reasonably
practicable steps to protect Mr Kingston’s health.

Workload

38)Mr Kingston was off work from 25 March until 1 JulWwith his consent, Ms Vernon liaised

with Dr Holland over issues that needed to be addm@ for him to return to work. In an email to
her dated 11 July and copied to Mr Kingston Dr BEiodl noted:

“This is a difficult situation for all concerned.ndlerstandably Gen-i needs Blake to be able to
deliver at the level expected for his seniorityusty Blake needs adequate recovery time.
Clearly Blake had has had good support from Gerdrdhe last two months and | think we

have in place a good transition programme.”

39)In recognition of his need to ease back in to bie Mr Kingston worked part-time for the first

month. Also, near the time of his return, an addii sale representative was employed to focus
on new business and so relieve Mr Kingston's wa#tloArrangements were also made at Mr
Kingston’s request for his work station to be diébaway from a colleague with whom he had
previously had work conflicts. | consider thesdé&oappropriate and reasonable steps to manage
the risks associated with the return to work.

40)However at the same time Mr Kingston’s target wetsfer that year, and this was at a level

higher than the year before. One of Mr Kingstonimgpal complaints in this case is that his
sales targets were too high; he says that if tlaelydeen lower his workload and the consequent
stress on him would have been reduced.

41)On 29 July he emailed Ross Smith (General Mangeutt&rn Region) telling him that he

thought his target would be very hard to achieve miterating the concerns he had expressed
in 2000 regarding the way his work was supported Svhith replied the same day, asking Mr
Kingston to elaborate on how he thought sales stgpaold be improved. Regarding the target,
he noted that it was lower than the sales Mr Kimgs$tad actually achieved in the previous year.
He added:

“if you are saying that you want a lower target amebre support for the same package then we
have a disconnect.”

42)Mr Kingston’s package was made up of a base salary commission. Personal sales targets

were set each year by negotiation between each palson and his or her manager. Once the
target was reached the percentage paid in commissaeased. Commission based payment
means that every dollar of sales increases themeration, but for each dollar above target that
increase was exponential. Lower targets, quite lsinmpeant increased earnings.

43)BYy their very nature, targets had to increase fyear to year to reflect the need to bring in new

business, while maintaining existing business. Bsedhe targets could have a major impact on
remuneration, the setting of targets was alwaydetious. As one would expect where sales
people were involved on both sides, negotiationddcbe intense and sometimes protracted, and
there was no exception to this in Mr Kingston’'secas

44)1 called for and was shown sales targets, projetdadtarget’ personal earnings and actual

personal earnings for Mr Kingston for the years7:2903. Over that six year period his sales
targets increased by a total of 30%. No target agased for the 1999 financial year however
this does not seem to have caused a problem gipcevied to be the most lucrative year of Mr
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Kingston’s employment. His personal earnings ($238,64) were well above the ‘on target’
earnings the company had anticipated for him. Mngston failed to achieve his on target
earnings in only one financial year (2001.) In 2d@& last normal year of employment) he
exceeded his on target earnings by approximatedy08®.00 and even in his final year (during
which he took extensive periods of sick leave) xmeeded it by $10,000.00.

45)In submissions, Mr Jones has referred to Mr Kingjstdargets as performance targets. |
consider this to be something of a misnomer. Thigeta did not amount to performance
standards that sales persons were required to meets not expected that all or even most of
the sales staff would reach their target in anyegiyear. The target was designed to give a
‘stretch’ and was not intended to be readily atihla. In fact, across the organisation, sales
people averaged 80-90% of target.

46)Mr Kingston, however, exceeded his by a substantiatgin and saw the results reflected in
very high personal earnings. He did tell me thatdazhed above target earnings by a different
route to that upon which the targets had been baseexplained that he had taken advantage
of ‘side deals’ on certain products which meant tha was able to maximise his earnings
without actually reaching all of the new businesalg that had been set for him.

47)This does not in my mind change the essential pdintKingston had never been content to
match the 80-90% of target achieved on averagasgdileagues. Mr Kingston gave an above
average performance in order to reap the finanogalefits. | certainly saw nothing in the
evidence to indicate that he would have slowed dib\wa had got a lower target.

48)Sales targets are a bonus system for rewardingeaterage sales figures. Factors such as the
number and nature of the accounts for which theviddal sales person was responsible also
impacted on workload itself. There might be a higlgree of variability in the amount of effort
required to generate sales from different accouB#sause of his senior and respected position,
Mr Kingston looked after a cluster of high valueaants which gave a very good return.

49)Sales people who held the bigger, more lucratie®aats could expect correspondingly higher
targets. Conversely, it would have been necessagctompany any substantial reduction in
targets with a transfer of some key accounts tdhemnsalesperson who was able to maximise
return on them. It was simply not an option to uddgelop those key accounts.

50)Mr Kingston emphatically did not want to give upyasf his high value clients. He was however
happy to shed some responsibility for chasing mssnfrom new accounts (the work which
gave the lowest return on effort.) The employmdrnhe additional sales person in July enabled
him to do this, and left him to concentrate ontigh value clients.

51)In his final year of employment, Mr Kingston remedh on full salary, receiving total

remuneration of $180,301.81 plus benefits withoedwttion despite his reduced hours and
extensive sick leave. | asked Mr Kingston how itswhat he managed to exceed on target
earnings even in his final year of employment whentook lengthy periods of sick leave. He
told me that many of the high value clients in pestfolio had a very high level of personal
loyalty to him and kept their business with Gelmbughout his iliness for his sake. This meant
high levels of sales without a high level of infnatm him. | have to say that this evidence is not
consistent with assertions that he had a heavyleakn that year.

52)I see no breach associated with the responderitisaieto lower Mr Kingston’s target in July
2002. It did not increase his workload or (asiibhad out) reduce his remuneration.
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Discussion of alternative roles within the organison

53)In the same (29 July 2002) email in which Mr Smiidd declined to lower Mr Kingston’'s
target, he also went on to make a suggestion regpfdrther ways in which the respondent
might address Mr Kingston’s particular needs, ds\is:

The fact is Sales is a stressful career, with raghighs and lows. Maybe the real solution is to
develop an alternative to your current role. | amppy to work with you to review lifestyle

based career changes that can allow you a reasenabMmuneration for a low stress

environment. Let’s talk tomorrow.”

54)At this stage however Mr Kingston was not interégtelooking at changing the nature of his
role within the organisation. Within another two mtiws, he felt he was struggling to cope. On
14 August Mr Kingston emailed Mr Smith again, adwjsof this and asking for more for help.
Mr Smith responded by repeating his earlier suggeshat they discuss a move out of sales for
Mr Kingston. Mr Kingston remained unready to disctlss idea.

55)In November, Mr Kingston again took considerablekdeave. On 27 November 2003 Mr
Smith emailed Ms Vernon and CEO Garth Biggs saying:

“I discussed with Blake yesterday the success ®frdturn to work. | mentioned his absences
over the last three weeks, his complaints of heagm@and his short fuse when dealing with
colleagues.

| expressed concern that leaving him in a high-pues sales role might adversely affect his
recovery and that an alternative might be for himncut back to two days a week, drive an
Executive Contact program across the location, gipehis direct quota responsibilities and
review after a year...

We agreed that we would review in mid-January dftereffects of the new medication and four
weeks leave break can be evaluated.”

56)In the event, it was February before the topic rofaliernative position (reduced hours and an
executive management role) was again discusse&imdston remained reluctant about it.

57)In early March 2003 Mr Kingston advised Gen-i thatneeded further time off work due to a
drug change. By this time, Mr Kingston had takensiderably more paid sick leave than he
was entitled to in terms of his employment agrednf@pproximately 70-80 days). Mr Vernon
advised him that any further absences would haveettaken as annual leave or leave without

pay.

58)The parties met on 30 April 2003 to discuss thgoimg situation. There is some dispute as to
what was said at this meeting. Ms Vernon sayskhidingston remained unwilling to consider
a new position. Mr Kingston says he did not pwststrongly as this, and said only that it was
his preference to remain in his existing role.Ha tontext of the previous months, during which
Mr Kingston had not shown any interest in lookinga#ternative roles, it was in my view
reasonable for Ms Vernon to interpret his respdrese as she did.

59)The meeting concluded on the basis that he woutdimla report from Dr Young about his
prognosis.
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60)In the period from August 2002 through to late Apinierefore, on more than one occasion,
Gen-i suggested to Mr Kingston that they discusaltmnative role for him. He did not take up
these offers. | am satisfied that Gen-I could retehraised the issue any sooner since it was
understood that Mr Kingston had medical advice tretould attempt a return to his previous
duties. Nor would it have been appropriate for Gempush this option more vigorously in the
face of Mr Kingston’s opposition. In short, | cotsr that the offers of alternative work
amounted to further reasonable and practicables stepmanage the risk to Mr Kingston's
health.

The termination of Mr Kingston’s employment

61)By mid-May 2003 Mr Kingston was again finding theess of his work situation too much and
went off on leave once more. He saw Dr Young agamg arranged for her report to be
provided to Ms Vernon. Dr Young found that, congraz what everyone had hoped just a short
time before, Mr Kingston’s health had deteriorafiedher. She now considered that it would be
damaging for him to continue work at all.

62)On 28 May Mr Kingston and his solicitor met with M&rnon again and discussed (on a
without prejudice basis) a proposal for an agreeahination of employment. No agreement was
reached.

63)On 29 May Mr Kingston’s solicitors wrote to Gensi bis behalf, stating that:

“subject to our receiving written confirmation frobBr Young, it appears certain that Mr
Kingston will have to relinquish his employmeniGan-i for health reasons. Assuming that to
be the case the most appropriate way forward apptabe:

...we obtain a medical report from Dr Young certifyithat M Kingston is currently totally
disabled in terms of therfsurancgpolicies.

Mr Kingston’s employment terminates as at 30 JuW@S32.”

64)It was not entirely clear between the parties at tilme whether this constituted a letter of
resignation. It is however now agreed that Mr Kiogsresigned, effective 30 June, due to
incapacity. As we have seen, he claims that ths aveonstructive dismissal because he alleges
that the respondent’s breaches caused his incgpacit

65)Since his employment ended he has received mon#typayments of $7,013.00 from two
separate income insurance policies. Gen-i had gh@&dgremiums on one policy as part of the
benefits under his package, while he had takerih@mubther at his own expense to ‘top up’ his
income. Mr Kingston acknowledged that Gen-i hadnbee-operative in facilitating his
insurance claims. He told me that the advice hefitwad Dr Young is that he will never be able
to return to a job involving any stress. Mr Kingsts 49 years of age. His insurance payments
will continue for up to five years if his healthanot improve.

Were all reasonably practicable steps taken to mamge the risk to Mr Kingston’s health?

66)In the year after the company was put on noticeNh&Kingston’s health was at risk, it took the
following steps to manage that risk:

it liaised with Mr Kingston’s medical adviser, DioHand regarding his return to work plans;
* it permitted a part-time return to work after tistfperiod of leave;
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» it gave additional and generous paid sick leave;

» it employed an additional sales person to takeomsipility for pursuing new business;

» it repeatedly offered the opportunity to considieraative, lower stress roles within the
organisation, which were declined.

67)Despite all these efforts, Mr Kingston’s health wasbetter at the end of the year and it was
clear that things could not continue as they wessn satisfied that Gen-i took all reasonably
practicable steps to manage the risk to Mr Kingstbealth.

Summary

68)What the Courts can expect from employers has baemmarised by the Court of Appeal as
follows in Attorney-General v Gilbef2002] 1 ERNZ 31 para [83]:

“The standard of protection provided to employegghe Health and Safety in Employment Act
is ... a protection against unacceptable employmeattiges which have to be assessed in
context. That is made clear by the definition ofl ‘faracticable steps”. What is reasonably
practicable requires a balance. Severity of harhe turrent state of knowledge about its
likelihood, knowledge of the means to counter ibk, rand the cost and availability of those
means, all have to be assessed. Moreover, undé& thel employee must himself take all
practicable steps to ensure his own safety whiw@k. These are formidable obstacles which
a potential plaintiff must overcome in establishiagoreach of the contractual obligations.
Foreseeability of harm and its risk will be impartan considering whether an employer has
failed to take all practicable steps to overcomeTthese assessments must take account of the
current state of knowledge and not be made withb#reefit of hindsight. An employer does not
guarantee to cocoon employees from stress and,upsets the employer a guarantor of the
safety or health of the employee. Whether workpktoess is unreasonable is a matter of
judgement on the facts. It may turn upon the natirthe job being performed as well as the
workplace conditions. The employer's obligation Iwiary according to the particular
circumstances. The contractual obligation requiressonable steps which are proportionate to
known and avoidable risks.

69)Prior to early 2002 Mr Kingston was not subjectedvorkplace stress that was unreasonable in
the context. Nor had he alerted the employer to @aryicular vulnerability to the workplace
conditions. There was no foreseeable risk to hiamth

70)From 2002 Gen-i was on notice of Mr Kingston’s fautar vulnerability. After that, Gen-i went
to considerable effort to assist and protect hisnset out above. These efforts amounted to all
reasonably practicable steps to manage any rislstoealth.

71)For his part, Mr Kingston was unwilling to relinghi any major accounts or to consider any
other roles within the organisation. He was notdfwe prepared to take all practicable steps to
ensure his own safety while at work

72)There have been no unacceptable employment practcebreaches of the employment
agreement here. Gen-i has met its statutory antlamtnal obligations.

73)In such circumstances the termination of Mr King&@mployment was sad but inevitable, and

in no way the fault of Gen-i. | can do no more &siat Mr Kingston with his employment
relationship problem. It now becomes unnecessargn®to determine the limitation issues.

Costs
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74)At this stage | leave it to the parties to discussts between themselves. If however they wish
me to determine the issue, | require submissiom® fthe party seeking costs no later than 28
days from the date of this determination.

Y S Oldfield
Member of Employment Relations Authority



