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DETERMINATION OF THE AUTHORITY
Employment relationship problem

[1] Paore King says he was unjustifiably dismissed isyfdrmer employer, Richmond Limited
(“Richmond”). His dismissal followed his admissitimat he had hit a fellow employee while at
work. His sense of grievance flows primarily frdns view that his explanation was not properly
investigated, let alone accepted, and a propestigation would have shown he had done no more
than respond to a threat from the other employee.

[2] Reinstatement is sought.
The assault

[3] Mr King and the fellow employee, Haji Mahmoud, wedkon the chain at Richmond’s meat
processing plant at Dargaville. There was somsidenbetween the two. It flared up during the
relevant incident on the night shift on 11 NovemB604. During that shift Mr Mahmoud was
working at a weigh station hanging animals up oe thain chain and removing their flexor
tendons. Mr King was the next person in the chain

[4] Mr King's evidence was that — as part of an ong@rgument about whether Mr King could
tell Mr Mahmoud what to do and whether Mr Mahmotdd be more helpful on the chain - Mr
Mahmoud started waving his knife at him. When dskeexpand on the circumstances in which
that happened, Mr King said the two men were standifew metres away from each other, and Mr
Mahmoud was holding his knife in his hand at abwaist height, pointing it at Mr King as he
spoke.
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[5] Both men were swearing at each other. In Mr Kingsrds, he ‘slapped’ Mr Mahmoud
across Mr Mahmoud’s earmuffs. It was common grotivat the slap knocked Mr Mahmoud’s
earmuffs off his head to the ground. When askdatieainvestigation meeting why he did that, Mr
King said it was because of Mr Mahmoud’s aggressgs and because he felt threatened by Mr
Mahmoud’s pointing the knife at him. He ‘slapp&tf Mahmoud in order to make him ‘back off’.

[6] Mr Mahmoud reported the matter promptly, sayindibd been ‘punched’ in the ear or head.
On being made aware of the report Laurence Datliesmeat processing manager, organised a
meeting at which Mr Mahmoud made a formal complaidir Davies observed that Mr Mahmoud
appeared distressed and complained of having eheait

[7] Mr Mahmoud gave Mr Davies his version of eventsccdrding to Mr Davies’ note of the

meeting Mr Mahmoud said he was in the processrabuing flexor tendons when he was hit. He
said Mr King did not say anything before hittingrhibut afterwards Mr King asked why he was
not helping to cut the hocks off another animalr \ahmoud told Mr King that was not his job.
Mr Mahmoud also told Mr Davies that after he watsha fell to one knee. Mr King continued to
abuse him.

[8] Mr Mahmoud advised Mr Davies there were no othénegses. That was the case.
The company’s investigation

[9] After formally taking the complaint, Mr Davies anged to meet with Mr King. The meeting
went ahead the same day, 11 November. An attenagt made to contact his union’s shed
president, Warren Clarke, but when that provedbeopossible Mr King agreed to proceed without
Mr Clarke. Mr King himself was a union delegate.

[10] During the 11 November meeting Mr King denied ihigft Mr Mahmoud, but it was
common ground that he told Mr Davies he slappeddhmoud in the earmuffs. In elaborating on
the incident he indicated, in effect, that moresten had arisen when there was a problem in the
stun box and Mr King asked Mr Mahmoud why he ditlmglp the other halal slaughtermen with it
(only a halal slaughterman could do the work resfl)ir Mr Mahmoud said that was not his job,
and | was told at the investigation meeting thats vearrect since only one particular halal
slaughterman was authorised to carry out the tagkired at the time. Mr King said the two men
started abusing each other.

[11] Then there was a problem with the hanging of thmals, which Mr King said ‘pissed’ him
off. He went on to refer to his request that Mrhvieoud cut the hocks off a particular animal, and
Mr Mahmoud'’s reply, again, that it was not his joldlr King said he reminded Mr Mahmoud of a

discussion of the previous night about helping eztbler, and according to Mr Davies’ note he said:
“I then slapped him in the ear muffs.”

[12] Matt Araroa, the boning room supervisor on the ngfhft, also attended the meeting and
took a note of it. His note also records Mr Kirgydeescribing the discussion about cutting off the
hocks, before saying ‘I then slapped him in theredfs.’

[13] Mr Davies’ note goes on to record Mr King as sayifigior to this meeting there was another
altercation verbally. Haji was verbally abusing maving his knife at me while removing the tendonsMr King
expressed the view that Mr Mahmoud had a poowdtitand was ignorant and arrogant. Later in
the conversation Mr Davies asked Mr King if he waaking an allegation about Mr Mahmoud'’s
knife-waving. Mr King said he was. Mr Davies adkdr King if he was being threatened and Mr
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King said:“while we were arguing.”Mr Davies told Mr King he would investigate theegjation about
Mr Mahmoud.

[14] Mr Araroa’s note also records Mr King as sayirgpw before this happened there was another
altercation in a verbal sense. Haji was verbatlysing me while waving his knife around in a nogafalshion while
removing flexor tendonsThe rest of his note on that point is substantisiltyilar to Mr Davies'.

[15] Mr King was suspended on pay pending a resumptiadihheo meeting the next day, in the
presence of Mr Clarke.

[16] Meanwhile Mr Davies told Mr Mahmoud of the allegatithat he had verbally abused Mr
King and was waving his knife around in a threatgmnanner. Mr Mahmoud said his knife was in
its pouch at the time of the assault, and thatdteldeen punched rather than slapped. He said Mr
King looked around before punching him, and hedveld the punch was pre-planned.

[17] When Mr Clarke reported for work early on the maghof 12 November, Mr Davies asked
to see him. Mr Davies told Mr Clarke what had rexqmd the night before, and gave Mr Clark
copies of his notes of Mr Mahmoud’s complaint and King’'s response. He advised that the
meeting with Mr King would resume at 3 pm that day.

[18] Mr Clarke says he did not have time to preparetli@r meeting, but his concern was in
essence that he did not have an opportunity toviet® night shift staff, who did not arrive at the
plant until after 2.45 pm. However since it wasealty common ground that there were no
witnesses, such interviews would not have addedharg/to the available information regarding
the alleged assault itself. At the same time Mark¥ was able to interview an employee who
worked with Mr Mahmoud, and according to him thatpdoyee complained about Mr Mahmoud
being unhelpful and difficult to work with. Mr Glaalso spoke to another employee, Colin French,
who alleged that Mr Mahmoud had once threatenedwitina knife.

[19] As it happened, Mr French had approached Mr Das@gber in the day with that allegation.
Mr Davies asked why the incident was not reporteith@ time, and did not receive an answer. Mr
French did not provide any further details. Givtka lack of detail, failure to report the incident
when it happened, and the timing of the allegatMnDavies did not believe it was genuine. Nor
did he believe it was relevant because he did ndetstand Mr King to be saying he acted in self
defence.

[20] Mr Clarke’s enquiries meant there was a delay amtisig the meeting. Once it started Mr
King was asked again whether he hit Mr Mahmoud. Kihg replied that he had, and would do so
again. Mr Clarke asked that the company take actmunt Mr King’s previous work history when

it made its decision. In support of the allegatibat Mr Mahmoud had threatened Mr King with a
knife he raised an earlier incident, in October£06 which he said Mr Mahmoud had cut Mr King
deliberately. Mr Davies said the incident in whMh Mahmoud had allegedly waved a knife at Mr
King could not be verified as there were no witesss

[21] It seems the October incident was not discussed fartiier during the 12 November
meeting, but Mr Davies observed at the investigateeting that such a serious matter should have
been reported as a deliberate act. It was nostedd, while Mr Mahmoud had cut Mr King in
October, the matter had been dealt with at the &sman accident. A health and safety investigation
followed the incident, and the resulting reportoreied Mr King as describing his attempt to move
an animal at the same time as Mr Mahmoud was wgrkin it. That was when the accident
happened. There was no suggestion at the tiraayofleliberate threat or attack. Such attempts as
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were made at the investigation meeting to porth@y@ctober incident as a deliberate act were far
from convincing.

[22] The 12 November meeting was adjourned while thepaamy made its decision.

[23] In reaching the decision to dismiss, Mr Davieselon Mr King’s admission of having hit
Mr Mahmoud, and believed Mr King had shown no reseoduring the company’s investigation.
He did not accept the explanation that Mr King laated in self defence. He noted that Mr King
had not offered that explanation on 11 Novembed, la& did not accept the October incident was
anything but an accident. Finally, he was satisfdr King's action amounted to serious
misconduct.

[24] Mr King and Mr Clarke were advised of the decisiorismiss on 15 November 2004.
Justification for the dismissal
[25] The decision to dismiss was challenged in that:

(a) there was a failure to fully investigate Mr Kingssertion that he hit Mr Mahmoud
in self defence;

(b) there was a failure to take into account Mr Mahnsaggressive behaviour towards
Mr King; and

(c) the investigation was rushed and unreasonableManking was severely prejudiced
in his ability to put his case.

1. Failure to investigate the allegation of seffetee.

[26] It was clear from both Mr King’'s account and Mr Mabud’s that the two had argued about

whether or not Mr Mahmoud should carry out paracubsks, and it would have been easy for Mr
King to go an and say something like ‘while we warguing he threatened me with his knife so |

hit him’. He did not say that. Instead, when ast@ give his account, he described the argument
then merely said ‘I then slapped him in the earfrhuf

[27] Itis true he then alleged that Mr Mahmoud had b&awing his knife at him. He also said it
happened during an earlier argument, but he didsagtit was happening at the time he hit Mr
Mahmoud. Indeed the account he gave Mr Davieshef éxchanges between them is more
indicative of Mr Mahmoud waving or gesticulatingtiwvhis knife as he spoke, rather than using it to
threaten Mr King. There was little in the way Mimi§ expressed his position at the time - or at the
investigation meeting - to support his subsequiegation that he felt threatened, and even less to
support the later allegation that he felt so theeat he hit Mr Mahmoud in self defence. Even if he
did feel so threatened, at best he hit Mr Mahmoud/ay of a pre-emptive attack rather than in true
defence of himself.

[28] Instead, the content of the exchanges between Hiarsg Mr Mahmoud - as he recounted
them to Mr Davies - indicates Mr King was makinggeneral complaint about Mr Mahmoud'’s
behaviour in order to explain his admitted acticther than a specific allegation that he hit (or
slapped) Mr Mahmoud in self defence. If anythiting tone of his explanations suggests Mr King’s
‘slap’ was intended to express his disapproval oMdhmoud’s behaviour and poor work ethic.

[29] Neither Mr Davies nor Mr Araroa understood Mr Kittgbe saying he acted in self defence,
and that interpretation was open to them. | dobedieve there was enough information before Mr
Davies to warrant a full investigation into whetir King had acted in self defence.
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2. Failure to take into account Mr Mahmoud’s aggnesbehaviour

[30] Mr Davies understood that, when Mr King spoke of Mahmoud waving his knife, he was
talking about some incident other than the one lbatto Mr King hitting Mr Mahmoud. Both
parties subsequently attempted to identify whem itt@dent occurred, and the net came to be cast
quite widely on Mr King'’s behalf. | believe tham, that process, some red herrings were raised. It
seems more likely to me that, on 11 November, Mngkwas talking about the other, earlier,
arguments he had with Mr Mahmoud that night. Weetbr not my view is correct, | do not
believe Mr Davies did enough to clarify when andwhat circumstances Mr Mahmoud was
allegedly waving his knife.

[31] This led him into further error when he put the teato Mr Mahmoud. Mr Mahmoud may
have had his knife in his pouch at the time he nggut he may also have been waving it around
earlier in the argument as Mr King said. Mr Davikd not investigate the allegations about Mr
Mahmoud’s waving the knife as carefully as he stidwdve, and hence did not obtain a full picture
of the events of 11 November.

[32] Had he obtained such a picture, it might have mtéid Mr Mahmoud was either waving his
knife or gesticulating with it as he spoke to MinKi It may or may not have suggested some sort
of disciplinary action or reprimand was called fiorrespect of Mr Mahmoud. However there was
still no allegation that Mr Mahmoud was waving tkeife when Mr King hit him, while Mr
Mahmoud’s statement was in effect that he was poigdso. Moreover Mr King’s own account
suggested strongly that he was the aggressor iartfuement overall.

[33] Some reliance was also placed on Mr French’s dimgabout Mr Mahmoud’s behaviour.
Mr French did not give evidence. However eveMif French had played a fuller role in the
company’s and the Authority’s investigation, thetfeemains he did not witness the incident of 11
November. His vague, and hitherto unreported, @aicof some earlier incident involving Mr
Mahmoud would not have shed light on the 11 Noverrmdent, and would probably not displace
the strong impression created by Mr King’s own aedaf that incident.

[34] Overall, although the employer acted on an incotegdecture of the events of 11 November,
a fuller picture would be unlikely to have affectb@ conclusions about Mr King'’s culpability.

3. A rushed investigation

[35] The principal ground on which it was said the irigggion was rushed concerned Mr
Clarke’s alleged inability to prepare properly foe 12 November meeting, and an associated lack
of time or opportunity to explore and present Mnés explanation.

[36] | accept that the disciplinary investigation hamsthing of a hurried air about it. This is
mitigated by the fact that from the outset Mr Kimdmitted ‘slapping” Mr Mahmoud, and | find Mr
Davies was entitled to conclude there had been ithare a slap. It was also clear from the outset
that there were no witnesses to the relevant intidd-inally, even now and in the face of his
explanation that he acted in self defence, Mr Kiiag never alleged that Mr Mahmoud made any
move to attack him. Instead he said Mr Mahmoudeaaws knife around in an earlier argument.

[37] Mr Clarke may have wanted an opportunity to seekremevidence bearing on Mr
Mahmoud’s tendency to wave his knife around or otise behave in a threatening way. | have
already commented on the relevance of anything inéh might have said on the matter. As for
prior reported incidents involving Mr Mahmoud, t@etober incident was raised on 12 November
and at the investigation meeting. The attemptside it to explain Mr King’s actions on 11
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November were unconvincing as it was clear it waaecident. No other incidents were referred to
in evidence.

[38] | do not believe Mr Clarke’s ability to present Ming’'s explanation was prejudiced by any
hurry in the company’s investigation. There waieliMr Clarke could do about the weakness of
the explanation.

[39] For all of these reasons | conclude the dismissa justified. Mr King does not have a
personal grievance.

Costs

[40] Costs are reserved. The parties may agree on #ieernthemselves. If they seek a
determination from the Authority they should filedaserve memoranda on the matter.

R A Monaghan
Member, Employment Relations Authority



