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DETERMINATION OF THE AUTHORITY

[1] In Kaitaia on 29 March 2005 an armed robbernkiopbed the applicant and stole cash
containers from the security truck Mr King drovehiis job as a security officer for the respondent.
Some 16 days later the applicant, through his lawtpéd his employer that he could not imagine
being able to resume work for the company. He daigepersonal grievance for constructive
dismissal.

[2] Mr King claims his employer breached its obtigas to him by not providing prior training
on how to deal with the after-effects of an armetibery, not providing proper support and
counselling and making inaccurate reports to tHe®about him.

[3] The respondent — whose security division tradesSecurity North — denies breaching its

obligations. Rather, it says the company trainedKihg on how to respond during an armed

robbery, offered him counselling after the robbenyd were not responsible for any suspicions that
Mr King feared the Police may have about him.

[4] This matter was not resolved in mediation amdcpeded to investigation by the Authority.
The information available to assist the investigatcomprised statements of problem and reply;
witness statements from the applicant, his wifed@i#ing, his former manager Andy Sanderson,
his former supervisor Jack Wharerau, the respofglehtiirman Malcolm Nicolson and a national
manager of the respondent’s main client, Frank DakeChubb Security Services; and additional
evidence given under oath at the investigation mgdiy each witness in response to questions
from the Authority and counsel for each party. lEparty provided written closing submissions.



Non-publication order

[5] | record in this determination the order madwlly at the opening of the investigation
meeting. Any evidence given or pleadings filed ahhdliscloses the amount of money taken in the
robbery and the details of the circumstances orneanf the robbery and the treatment of the
applicant during the robbery is not to be publish&tis order is made under Schedule 2 cl 10(1) of
the Employment Relations Act 2000 and remains iogfantil any further order of the Authority or
the Employment Court. It is limited to informatioot already in the public domain as a result of
statements to the media by Police representatives.

[6] The respondent sought this order at the reqoéghe Police who were said to be still
investigating the robbery. Publication of furthéetail might prejudice their inquiries. The
applicant had no objection to the order.

[7] For the purposes of this determination only fbBowing information on the events of 29
March — already in the public domain — is necessdy King was driving a Security North truck
on a cash pick-up round in Kaitaia. While the krweas parked outside a large retail store, an
armed man got into the passenger seat. At gunpdinkKing was directed to drive some Six
kilometres out of town to a remote quarry. At temse other person also arrived at the quarry and
took part in the robbery. Mr King was handcuffeadahis feet bound. Cash containers were
removed from the vehicle. The amount of cash tdlennot been publicly specified. Mr King was
in fear of his life throughout the robbery. He wef tied up when the robbers left the quarry. He
was able to reach his cellphone and, using thedspked, called his supervisor who in turn
telephoned the Police. He had been lying bourtdarquarry for half an hour when police arrived.

Background facts and evidence

[8] Mr King started working part-time for Securityorth in March 2004. Initially he worked
with the senior employee who left later that yeBy. early 2005 Mr King was working full time for
the company and was the main driver of the secwaty on the cash transit runs for the area,
assisted as required by another employee.

[9] Mr King's training was largely done ‘on the joby both the senior employee and on
occasions when Mr King accompanied Mr Wharerauestam duties. In November 2004 Mr King

also attended a day-long training Cash In Trarmitrse provided by Armourguard. This course
included some training on what to do in the evéramarmed robbery.

[10] In early March Mr Wharerau spoke with Mr Kiagpout Security North losing one of its main
clients from April 2005. He told Mr King there wiounot be enough work to keep working full

time on cash transit and other security work andklvhg was offered an ongoing job as a parking
warden in Kaitaia. Although the offer was not fisad or in writing at that stage, it was clearttha
Mr King had ongoing employment with the company.

[11] On Friday 25 March an employee who was thedse man” on the company’s cash transit
truck in Kaitaia left at short notice. That day King and Mr Wharerau spoke by telephone about
organising a replacement worker to work on theofeihg Tuesday, the day after the Easter public
holidays. Mr Wharerau said he would ring anothepleyee, Derek Abraham, to check if he was
available and let Mr King know whether he shoulckgiir Abraham up for work that day.

[12] Mr Wharerau’s evidence was that, as the supery‘it was [his] job to make sure that a
second person was available and it was [Mr Kingtd) to arrange the pick tip A second crew
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member was engaged for cash pick up jobs on cealtars of the week where, by experience, the
company knew the amounts to be picked up woulditget than other days.

[13] Mr King's evidence was that Mr Wharerau didt telephone him to confirm that Mr
Abraham was available to work and should be piaked Mr Wharerau says that when he spoke to
Mr Abraham he understood that Mr Abraham and MrgKimad already spoken and Mr Abraham
had said he was available. Mr Wharerau admitsitiendt phone Mr King back to confirm the
arrangement as he considered it unnecessary.

[14] This misunderstanding was not clarified on therning of 29 March when Mr King and Mr
Wharerau met in a carpark in Kaitaia to exchangeeskeys. The two men spoke about Mr King's
concern that the truck had a flat battery and meglurepairs but did not speak about whether Mr
Abraham was working with Mr King later that day.

[15] The result was that Mr King worked alone oa ttash pick-up run that day.

[16] By the time Mr King rang from the quarry inetlafternoon Mr Wharerau was in Kaikohe —
around 90 kilometres away. Mr Wharerau calledRbkce and then contacted Mr Sanderson at his
office in Opua — more than 130 kilometres from K@t Both men travelled to Kaitaia
immediately.

[17] Mr King was taken by the Police to their Katastation. When Mr Wharerau and Mr
Sanderson arrived in the town they went to thewstdiut were not permitted to see Mr King. They
did talk with one of the investigating officers wheked why Mr King was working alone that day.
They told the officer that they understood Mr Alaahwas supposed to be working with Mr King.

[18] Mr King remained at the station from mid-afteon until driven after 8pm to his home about
14 kilometres outside Kaitaia. Driving back intavin with Mrs King shortly after to buy cigarettes,
Mr King saw Mr Wharerau's car parked outside a loestaurant and contacted him on his
cellphone.

[19] Mr King was asked to come into the restausshere he spoke briefly to Mr Wharerau and
Mr Sanderson. Mr Wharerau walked Mr King out te &ar. Mr King recalls Mr Wharerau telling
him: “If you need any help, we’ll help you”.

[20] The next day, March 30, Mr Sanderson was jimeKaitaia by Mr Daken. They arranged to
visit Mr King at his home. Mr Daken said the vigiais part of “standard procedure” to sit down
with “crew” after a robbery to debrief them anddiout their state of mind. It was routine to offer
counselling.

[21] The witnesses agree there was a discussiomgluhis meeting with Mr King about
counselling and the need for that to occur. Mrd&ason says he pressed Mr King to get
counselling. Mr King recalls sayingt tlon’'t need it but we carried on talking and 1daDK, I'll

get the counselling’. | just thought to myselidrdt need it but he said you'll need the counsgjli

to get over this.

[22] It is clear that Mr Sanderson was aware frdms meeting that Mr King was agitated and
fearful as a result of the robbery. After the nmeetMr Sanderson contacted Victim Support and
asked for arrangements to be made to provide ctiumgséor Mr King. He also checked with
Victim Support in the following days on progresghwihose arrangements and was informed that
Mr King had not returned several phone messages.KiRg remembers a telephone call from a
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counsellor called Ken Hall who said he was goinghohiday and would call back on 4 April, but
Mr King says he did not hear from Mr Hall again.

[23] Mr Wharerau visited Mr King at home on 31 MarcHis evidence was that Mr King was
agitated and very angry. Mr King told him thatlmed a shot gun and would shoot anyone who
came looking for him. For reasons | need not gkieoon but which were raised in evidence and
known to the parties at the investigation meetirfilyd that Mr King did have a reasonable fear that
the robbers could identify him and his home addaggsgain access to his house.

[24] | also accept that on that occasion Mr Whareemnphasised the importance of counselling
and was told by Mr King that he had not spokenryg eounsellors yet but knew someone was
trying to get in touch with him.

[25] Mr Wharerau again visited Mr King at home orAfril to pick up some keys and used the
opportunity to check on Mr King’s welfare and emsisa the importance of counselling.

[26] Later that day both Mr Wharerau and Mr Sander®ld a Police officer that they understood
Mr King had a gun and were concerned for his wellipe During the conversation they were asked
to ‘back off from Mr King and leave him alone farfew days so the Police could complete their
investigation. Mr Sanderson asked if the Policesatered Mr King was involved in assisting the
robbery and was told it was normal Police procedom@onsider employee involvement.

[27] On 6 April Mr King assisted the Police withr@&enactment of the robbery. He was taken to
the quarry site, tied up and asked to demonstmae He had managed to use his cell phone. The
Police had also picked up his wife from her workl &mok her home to show them where Mr King's
gun was and to be present while they searchedaiingeh

[28] Around this time, but on a date that Mr Kingnoot now recall, he was visited by a woman
who he described as “the lady from Whangape”. &k been contacted by Victim Support and
asked to call on Mr King.

[29] On the same day he was visited by Te Uri Redlha youth worker with Kaitaia Police. Mr
King understood that Mr Reihana called at the sstyge of the Police and because he knew Mrs
King through the local iwi trust where she workddr Reihana also talked with Mr King about the
need for counselling following the traumatic evehthe robbery.

[30] Around this time Mr King also spoke with Efiteid, a social worker with the local iwi trust,
who also knew his wife. Mr King says he “decidedyb with Eric” and met with him on 8 April to
talk about his reactions to the robbery and howvas coping.

[31] Mr Wharerau did not speak to Mr King againiLi@tApril but had left telephone messages on
3 and 6 April. He also called by Mr King’'s house © April but Mr King was not home. On 8
April Mr King telephoned Mr Wharerau. They arradge meet at a carpark in Kaitaia. Mr and
Mrs King both met with Mr Wharerau. Mr King wasgag that Mr Wharerau had told the Police
that he had a gun.

[32] Mr Wharerau says he had spoken with a Polfieev earlier in the day and was able to tell
Mr King that he was “more or less cleared” of amfi¢® suspicion of involvement in the robbery.
Mr Wharerau also asked again about counsellingMnding said he had been contacted by a
counsellor who had gone on holiday but had himsal¥ arranged to see Eric Reid.
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[33] Mr Wharerau then asked Mr King to attend a timgein Opua with Mr Sanderson to talk
about his health and his return to work. They edit® meet five days later.

[34] At the meeting in Opua on 13 April Mr Sanderssmd Mr Wharerau spoke to Mr King about
returning to work, possibly on light duties initial They reminded him that his role, as discussed
early March, was to change to one as a Parking ®ardMr King was clear that he did not feel
ready to come back to work. Mr King was told ttias job would be kept open for some time but
that his sick leave had been used up and the comgand not promise to keep paying him. He
was asked to provide a medical certificate. MrKwas encouraged to talk to the Accident
Compensation Corporation (“ACC”) or Work and Inco(f&/INZ") about whether they could help
him with income in the meantime.

[35] Following the meeting Mr King consulted a laavy By letter on 14 April his lawyer raised a
personal grievance of constructive dismissal. Hsed that Mr King could “not imagine being
able to resume working for the company at any tiared considered the company had “abandoned
him” and repudiated the employment relationship.

[36] On 5 May 2005 — around five weeks after thebery — Mr King was interviewed and
assessed by a registered psychologist in WhangResults of psychometric tests indicated severe
anxiety and depression. The psychologist consid®te King’s emotional state was “consistent
with a diagnosis of Post Traumatic Stress Disord@®TSD”). Mr King was referred to his GP to
access therapeutic services through the DistriedltHl&oard or ACC.

[37] Mr King was subsequently assessed by a psiadtian 30 July 2005. Her diagnosis was also
that Mr King’s symptoms appeared to fulfil the eria for PTSD. She recommended medication
and trauma counselling.

[38] The respondent, through counsel at the ingastn meeting, did not take issue with the
diagnosis of the psychologist and the psychiatrisaccepted Mr King was extremely upset by the
robbery and its after-effects and this had an effachis health.

[39] After leaving Security North Mr King workeah ia labouring job which ended following an
argument with his new employer. He then got agsba care worker with disabled people. He
started that job on 27 September 2005 and wasestilloyed there at the time of the investigation
meeting.

Legal issues

[40] The issues to be resolved regarding Mr Kirggam of constructive dismissal include:
(i) whether Security North breached its duties tokvhg?
(i) whether, if Security North did breach its dagdj those breaches were sufficiently
serious to make it reasonably foreseeable that g Kould resign?
(iif) whether Mr King has a personal grievanceheitas alleged or of another type?
(iv) whether actions of the applicant contributedtlhe situation giving rise to any
personal grievance he may have?
(v) remedies required, if any?

The employer’s duties
[41] Mr King’'s employment agreement with Securityoth has no specific term regarding

training, apart from a requirement for the employeeattend training courses nominated by the
employer. A clause on policies requires the emgroy follow the procedures of Security North’s
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clients when working for them and for the emploi@provide the employee with copies of those
procedures or relevant extracts. Another claugaires the employee to observe sensible safety
precautions at all times and for the company t@vte appropriate equipment and training for the
execution of the job”.

[42] The parties were also bound by the impliedualibbligations of trust and confidence. For
Security North this included an obligation to paia safe system of work and meet obligations
under the Health and Safety in Employment Act 1@Bfake all practicable steps to prevent harm.
Reasonable measures to avoid the unnecessary tigsyahological harm are part of the
employer’s duty of trust and confidence. The em@ids not guarantor of a worker’s health and
safety but is obliged to take reasonable stepsqgptiopate to known and avoidable risksG v
Gilbert [2002] 1 ERNZ 31 at [77] and [83].

[43] Mr Sanderson told me that Security North had developed its own safety measures in
relation to armed robberies but used guidelinesld@ed by its client, Chubb Security, for its
procedure and safety measures on cash pick-up work.

[44] Prior to this case he had not seen @wedelines for the Safety of Staff from the Thiafat
Armed Robbery“the Guideline$) published by the Department of Labour's Occupadil Health
and Safety Service in 1995. These were developéd3H and a number of industry organisations,
including the Security Industry Association. SdéguKorth is not a member of the Association but
Chubb Security is.

[45] The standards and recommendations outlinettherGuidelinesare a helpful guide to what
could be reasonably expected of employers in imahgsivhere there is a readily identifiable risk of
armed robbery. A number of relevant extracts ftomGuidelineswere put to Mr Sanderson and
he accepted them as being fair statements andnaasomeasures to be expected of a reasonable
employer. These included:

... Any business handling cash, whether large or Isimalown or country, is at risk of
armed robbery.

... Staff who experience a robbery may have a complege of reactions which can
affect not only their performance and morale at kydout also their home life and
personal relationships. Their feelings about themployers, their workplace and their
job can all be seriously affected. Those who aaerhatised may be disillusioned if
they feel their problems are not taken serioushy,ifotheir employer gives them
inadequate support. Some may look for transfersther jobs or even want to leave
altogether.

.. Key elements for the safety of staff from arnobthery are:

* A risk management process to deter armed robbewlving an assessment of
the design and operation of workplace protectioprapriate to the type, size
and location of the workplace.

* An education and training programme to establishasmess of safety
procedures and behaviour prior to, during, anddaling a robbery.

* A post-robbery support system which is timely, gacses that reactions of
those involved can vary from minor shock to seuesema, and seeks to
minimise the problems faced.

... All staff involved in cash-handling ...should karted in what to expect in the event
of a robbery ...



... The risk of reactions developing can be redutedailf are adequately trained in
security procedures and receive appropriate supporediately after the incident.

After therobbery

Employers, managers, supervisors and colleagueds image an awareness of the
complexity of reactions to robberies. Short-tegaations to shock can include:

* Anger, or a general mistrust of strangers, and wesis of customers;

* Fear and anxiety attacks, especially of returniogvork;

» Feelings of helplessness, isolation, frustratioreeen guilt; ...

Staff who experience a robbery should have a seslsitconducted debriefing as soon
as practicable after the robbery ...

... Managers should ensure that staff know that iddal counselling following an
armed robbery is positively encouraged, and is labde, within the financial
limitations of the business, for all who would bieirfeom it. ...

... Counselling is not the whole answer to the pnoblsupport from management and
colleagues is as important to the recovery pro@sssounselling.

Training

[46] Mr King attended a one-day course four mortefore the robbery. He says the seminar did
not discuss the after effects of armed robberytaff er the need for counselling. While making
staff aware of their possible reactions following a&med robbery may assist them to cope with
their actual reaction, the obligation is for marrag® be aware of the risks of harm in the after
effects and to take appropriate steps to addresseth Not having discussed possible personal
reactions to armed robbery or the need for coungglin advance of the event, does not amount to
a breach of Security North’s duty to adequatelintMdr King regarding the risks — before, during
and after — of armed robbery.

[47] While there was some evidence from Mr King atb®ome informality in the way that he and
other employees carried out their duties — knowoualand permitted by his supervisor — | accept
that he was adequately trained in the company’'sgahares regarding cash pick-up work.

Post robbery counselling

[48] | accept that Mr Daken and Mr Sanderson megetith Mr King the day after the robbery

was an appropriate debriefing session and proparbed the need for counselling with him. Mr
King was reluctant but his manager, again approgyiainsisted that he needed counselling. Mr
Sanderson then took appropriate steps to setnhpkace but Mr King did not return calls from

Victims Support. Mr Wharerau — in his phone caligl visits to Mr King — also appropriately

reinforced the need for this to occur.

[49] | accept Mr King's evidence that in the dayiéem the robbery that he was scared and
depressed, staying home with the curtains drawhhbuwyave the company no indication that he
needed more help in making arrangements. Overek Wwe was aware of phone messages from
Victim Support, visited by “the lady from Whangapaid Mr Reihana, spoke with Mr Reid and
had a phone call from Mr Hall. There were amplpafunities for him to make arrangements that
could have helped. Apart from his initial reluatanMr Wharerau did not inform his employer —
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either by a phonecall to Mr Sanderson or Mr Wharenain discussion with Mr Wharerau — that he
was having any difficulty in making those arrangeaiseor would prefer for the company to set up a
counselling session for him. By 8 April, when Mh@fterau again checked with him, Mr King said
he had arranged to speak with Mr Reid.

[50] In terms of the standard set by tkaiidelines Mr King was positively encouraged to
undertake counselling and provided with supporastigularly by the telephone calls and visits of
Mr Wharerau. Taking all these circumstances imooant, | find there was no breach of duty in
this aspect of the employer’s conduct.

Police suspicion

[51] Mr King alleges he suffered intense Policeusiay following the robbery because company
representatives wrongly suggested he had not felfiowroper procedures that day, including
picking up a second crew member — Mr Abraham —ddkwhat day.

[52] Mr Sanderson and Mr Wharerau admit that tludgt & Police officer on 29 March that it was
not the company’s procedure for Mr King to be watkialone that day. The Police also
interviewed Mr Abraham, including the question diether any arrangements had been made to
pick him up for work that day.

[53] Mr King's evidence was that during the Policgerview on 29 March he was told by a
detective that Mr Wharerau and Mr Abraham had nm&tdeements thatréckoned | was the one
who did it. He says the detective told himtHe finger’s pointed at ydu

[54] However Mr King accepted at the investigatiomeeting that he understood that security
officers were always immediate suspects in the teeéra robbery from a security firm, that it
would be standard procedure for the Police to woltbat line of inquiry and that the Police were
likely to be bluffing in their questioning to sdehie was involved. | accept also that Mr King had
just been through a frightening experience and Wde upset by the detective’s suggestion.
However the responsibility for that lies with theliee and not his employer.

[55] | accept Mr Wharerau’s evidence that he dikl @se of the investigating officers whether she
thought Mr King was involved and was told that aswmnormal procedure to consider whether there
was any ‘inside’ involvement. As Mr Wharerau ptit“in our game, the crew is number one
suspect Both he and Mr Sanderson said they were ingsved by the Police about the
background to the robbery and understood thattih@gould be suspects.

[56] | also accept that it was appropriate for Mh&kkerau and Mr Sanderson to report to the Police
their concern that Mr King said he had a gun. hie ¢circumstances of Mr King being fearful and
agitated following the robbery, he could have hatrhenself or another person. While Mr King
was upset that Mr Wharerau “got him in trouble” iwthe Police over having the gun, | do not
accept the employer breached any duty to Mr Kingeliing the Police about the gun.

Were there other breaches of duty?

[57] While | have found that Mr King has not estabéd the specific breaches of duty he alleges
resulted in his constructive dismissal, under s3pQ{f the Employment Relations Act, the
Authority is not bound to treat the matter as of thipe described. Section 122 provides that a
personal grievance may be found to be of a difteigre from that alleged: séaebe-Donaldson v
Sky Network Television Ltd (No [004] 2 ERNZ 83 (EC, Travis J) at [12]. | indiedtat the
investigation meeting that this was a possibilitythis case. The respondent’s closing submissions
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object to the prospect | had indicated that itattreent of Mr King might amount to a personal
grievance for unjustified disadvantage. The compays there would be a significant miscarriage
of justice if it were liable for a breach of a dutfycare around the safety of its practices antitha
would have brought different evidence if that weteat Mr King’'s case was about.

[58] | do not accept that submission because teaes which remain to be examined were
squarely raised in the applicant’'s submission sfdarsonal grievance and were responded to in the
respondent witness statements and answers to guesiiring the investigation. They are these:
* Did the company operate a safe system of work ifkifrg was able to go to work on his
own on a cash transit run on 29 March 2005?
* Was Mr King fairly treated in being told on 13 A@005 that his sick leave had expired,
his pay was stopped and to seek financial assistaom ACC and WINZ?

Safe work system
[59] The letter raising Mr King's grievance on 14 2005 states:

Serious issues also exist in relation to the magmroh the truck on the day of the
incident (and in fact during a period of time pritr the incident). It is astonishing that
Mr King was on his own carrying our duties. He walaced in a totally unsafe
situation.

[60] Mr King’'s witness statement addresses what regards as shortcomings in staffing
arrangements that resulted in him working alonesome occasions. Mr Sanderson’s witness
statement addressed those allegations by describhexgompany’s standard operating rules for
where a two guard shift is required and statesrthegt always bettvo men on the rdron certain
days. Mr Wharerau’s witness statement says thgaagn‘had a rule that there would always be
two men on the cash in transit rfion certain daysas well as the days after public holidayd
understand the reason for this to be that — ingdreerally held view on the safety and security of
this type of work — an armed robbery is less likidyoccur or be attempted where there are two
officers on the job.

[61] Mr Wharerau acknowledged that, as superviserwas responsible for making sure a second
person was available for those shifts.

[62] A system relying mainly on whether the supsovihad made the necessary arrangements was
— as it proved to be on 29 March 2005 — inherefalliable. It contrasts with an important example
discussed with the witnesses in the investigatieetimg. Some of Security North’s work involves
callouts to replenish cash stocks in ATM cash dispes. Client banks have set up a procedure for
this work so that the job is not able to be caroet unless there are two security officers present
This is achieved by a system that requires eachdgoacomplete a separate part of the process to
enable them to gain access to the premises andTive It shows how the safety and security
element of having two officers on the job is prutiebuilt into the procedure for their work.

[63] Security North’s procedures for cash transarkvdid not incorporate such safeguards. In this
regard it has not taken all practicable steps suenthe safety of staff doing such work. That the
misunderstanding occurred about whether the secavd member was authorised and available to
work on 29 March, and Mr King was able to go aheadking alone, put him at risk. | find this
was a breach of the employer’s duty to providefa s@rkplace.

[64] However it does not follow that this breachswaufficiently serious that it was foreseeable
that Mr King would not be prepared to work undessth circumstances. He must bear some of the
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burden for the risk and not taking all practicastieps to protect his own safety. On the morning of
29 March he met with Mr Wharerau. He could ealsdye asked: “Is someone working with me on
the cash transit run today or what'’s the story® ditd not.

[65] The company increased the risk for Mr Kingrgeinvolved in an armed robbery, and the
harm to him that could result from it. It was metasonably foreseeable that Mr King would not
work under such circumstances because, in faaticheThe company’s inadequate system of work
does not support a finding of constructive dismibsid does amount to an unjustified disadvantage.

Expiry of sick leave and suggestion on ACC/WINZ

[66] At the meeting with Mr King in Opua on 13 AbMr Sanderson acted on Mr Nicholson’s
instructions to advise Mr King that his sick ledwad expired and his pay was stopped. Mr King
was asked to provide a medical certificate fordfisences from work from the date of the robbery.

[67] Mr Nicholson told me that Mr King’s time awdgom work was treated as sick leave and that
Mr King would have to apply to the company’'s bo#&od additional paid leave. Mr Sanderson
confirmed that Mr King was not told he could apfdy additional paid leave. Rather Mr Sanderson
accepted that Mr King was entitled to leave thetingehat day feeling his sick leave was at an end
and there was no promise of any more. Instead g M/as told that he should see a “sympathetic
doctor” and see whether he was eligible for incdroen ACC or WINZ. Mr Sanderson and Mr
Wharerau admitted that neither knew at that timethwr Mr King was eligible for any payments
from ACC or WINZ. Neither had inquired whether theggestion they made was of any merit or
had any prospect of success. Brief inquiry wowdstehestablished that ACC could not assist in a
case of this type in the absence of physical inamg Mr King was probably not eligible for a
benefit as his wife was working.

[68] Neither had Mr Nicholson, Mr Sanderson or MhaYerau considered whether the company
had properly accounted for the use of Mr King'kdeave entittement. Mr Wharerau knew that Mr
King had spent 6 April in the company of the Polassisting with a re-enactment of the robbery.
He is likely also to have known from his earlieksawith Mr King that Mr King was involved in
assisting the Police by answering questions orr atligs. However rather than treating that as time
where Mr King was carrying out work related to fjo® — and in his role as an employee — the
company treated those days as time that could dhectkd from his sick leave entitlement.

[69] In both the treatment of his sick leave eatitent and suggesting he see ACC and WINZ |
consider that the company failed in its duty ofstrand confidence to a distressed employee. It
failed to provide a reasonable level of pastora¢ ¢a an employee who was subject, in the service
of his employer, to a violent armed robbery. ksians were also likely, directly or indirectly, to
mislead Mr King. | find they amounted to an unjiistl disadvantage.

Determination

[70] Mr King does not have a personal grievanceelation to his claim that he was constructively
dismissed by the employer’'s conduct in relatiortrémning, offering post robbery counselling or
increasing police suspicion of him. Rather thamguting serious breaches making it reasonably
foreseeable that he would resign, the company lffgded to have him return to work on light
duties and confirmed an offer that he could worla ggrking warden on the same pay. However |
have found that Mr King does have a personal gnesdor unjustified disadvantages occurring as
a result of an unsafe work system and the comparmgpsesentations regarding his sick leave
entitlement and whether he could get income imtleantime from ACC or WINZ.
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Remedies
[71] Mr King is not entitled to his claim for logtages. He ended the employment relationship.

[72] He is entitled to compensation for the disfresused by the unjustified disadvantages he
suffered. This is not compensation for being sttbfe an armed robbery. That harm was not
caused by his employer. The company’s unsafe wgskem did however increase the risk of it

occurring. Mr King is entitled to compensation foe effect of the increased risk not the robbery
itself. He is also entitled to compensation fog thstress arising from ending his paid sick leave
and the accompanying misleading advice. The apiatepaward should be modest and | fix it as

$4000 without deduction.

[73] While there was contributory conduct by Mr i respect of aspects of his claim which
were unsuccessful, | do not consider the actiordroKing contributed to the situation giving rise
to the personal grievance for unjustified disadagat Mr King was not responsible to develop a
safe system of work or for the position that thenpany took on his sick leave and advice to him.

[74] The cost of Mr King being assessed by a pshadist on 5 May 2005 - five weeks after the
robbery — was $1012.50. The invoice went to hisiftar. That is an amount that the company
should properly pay as part of the care of stalfofeing a traumatic event of this kind. The

respondent is ordered to reimburse the applicanstm of $1012.50 for payment of the invoice of
Education & Counselling Northland (for the serviadsRichard Smith, Registered Psychologist)
dated 27 July 2005.

[75] Mr King also incurred a bill of $18.00 for owector’s consultation related to the aftermath of
the robbery. The respondent is ordered to reingbilms applicant the further sum of $18.00.

Summary of orders

[76] The respondent is ordered to pay to the applicant:

(i) the sum of $4000 without deduction as compensah under s123(1)(c)(i) of the
Employment Relations Act 2000; and

(ii) the sum of $1012.50, for payment of the invoi of Education & Counselling
Northland dated 27 July 2005, as reimbursement undesl123(1)(b) of the
Employment Relations Act 2000; and

(iii) the further sum of $18.00 as reimbursement uder s123(1)(b) of the
Employment Relations Act 2000.

Costs

[77] The parties are encouraged to resolve theeis§wosts between them. In the event that they
are not able to do, either party may apply for @aheination of costs by the Authority.

Robin Arthur
Member of Employment Relations Authority



