
 
 
IN THE EMPLOYMENT RELATIONS AUTHORITY 
WELLINGTON 
  WA 3/09
  5135082
   
   
 BETWEEN KANE KENZIE 

Applicant 
   
 AND MAD JOHNY’S FORESTRY 

COMPANY LIMITED 
Respondent 

   
   
Member of Authority: P R Stapp 
  
Determination: 9 January 2009 on the papers 
  
 

DETERMINATION OF THE AUTHORITY 
 

 

Employment relationship problem  
 
[1] This is an enforcement matter concerning the applicant’s allegation that he has 

not been paid under the terms of a recorded settlement on time and request for a 

liquidated damages clause to be invoked.   

 

[2] The respondent’s reply consists of documents from its bank to support that 

payments have been made on 8 October 2008, 7 November 2008 and 8 December 

2008.  The bank took responsibility for the timing of the transfer of funds and 

confirmed that the respondent initiated the transaction on time and in accordance with 

the record of settlement. 

 

[3] On reviewing the application I have decided to deal with the matter on the 

papers because the respondent’s reply and documents provide a strong prima facie 

position of having nothing to defend.  Usually there would be a telephone conference 

with both parties and I note that Mr Kenzie was properly advised to expect this would 

happen.  However, the respondent wants nothing further to do with the applicant, and 

ordinarily I would take little notice of this because the respondent would be required 

to cooperate with any investigation.  Neither party appears to have activated further 
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mediation.  I have decided that any further mediation would not contribute 

constructively to resolve the matter. 

 

The issues  
 
[4] What is there to enforce? 

 

The facts 

 

[5] I am satisfied that there was a written record of a settlement signed off by the 

parties and a Department of Labour mediator.   

 

[6] I am also satisfied that there appears to have been payments made by the 

respondent in accordance with that settlement.  With that being the case there is no 

order to be made on any outstanding payment. 

 

[7] There is a provision under the settlement for liquidated damages on proof of a 

breach.  There was an exception provided that included any delay due to the 

intervention of a weekend or public holiday or error attributable to the banking system 

and not the respondent.  On the material before me there is no proof of any damage 

caused by any delay in the payment.  Nor is there any proof that the respondent 

deliberately, wilfully or maliciously acted to breach the settlement when it has 

supported making transfer payments electronically on time.  The documents support 

transfers being made with the bank on time to meet the requirements of the settlement.  

Any delays after that occurred within the banking system.  Therefore, there is nothing 

further for me to proceed with. 

 

Determination 

 

[8] The applicant’s request for the liquidated damages clause to be invoked is 

declined.  The employment relationship problem is therefore closed.   

 

[9] There will be no order for costs since both parties were not represented by a 

lawyer or advocate and because the applicant brought the matter prematurely before 
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the Authority without good cause considering the payment transactions had been 

made by the respondent.   

 

[10] It is my decision that costs are to lie where they fall. 

 
 
 
 
 
 
 
P R Stapp 
Member of the Employment Relations Authority 
 


