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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

In a statement of problem received by the Authooityl7 December 2001, the applicant Leonard
Kelly says he has a personal grievance againsohizer employer, New Zealand Dairy Foods Pty
Ltd. The personal grievance is stated to be onwattoof his unjustified (constructive) dismissal on

27 November and allegations of an earlier unresbldéesadvantage grievance whereby the
respondent purported to vary the employment agreeretween the parties. Mr Kelly claims

unpaid wages and other entitlements as at 27 Noee®01 and lost remuneration and benefits
including redundancy compensation as well as cosaiem for hurt and humiliation as a

consequence of his personal grievance.

The respondent denies that Mr Kelly was dismissadl says by way of a counter claim that he
voluntarily resigned in breach of contract withdatving given the required notice. The respondent
seeks damages of $7,800.00 in that regard andlaratéen that Mr Kelly breached his obligation
of good faith to the respondent when he left.

Factual background

Mr Kelly is a Netware certified computer engineéte obtained the Netware Certification
Qualification in July 1999. The respondent operatddetware Network operating system. In 1999
the respondent engaged an employment agency ddlleshess IT Support, to find a Certified
Netware Engineer (CNE) for the position of techhgapervisor at its premises in Takinini. It is
acknowledged as a specialist position requiringeeixknowledge of a Netware Network operating
system. In that respect a CNE qualification wasitecal and essential part of the job. The job also
involved the supervision and management of 6 sthf all were specialists in different areas of IT.
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Mr Magee handled the management of the respondesdtsiical infrastructure at the time. The
employment agency recommended Mr Kelly as a pemotable for appointment. Mr Magee
conducted the employment negotiations with Mr Kellize respondent places importance on career
development. Mr Magee acknowledged that Mr Kellyswaoking for employment that would
develop his CNE qualification and was told by Mr déa or representations to the effect that the
job would provide such an opportunity.

On 14 December 1999 Mr Kelly entered into an empleyt contract with the respondent having
effect from 10 January 2000. The relevant termsaoftract provided a commencement salary of
$58,500, a telephone rental allowance of $282 peuim, annual leave of four weeks and provision
for redundancy compensation of ten weeks’ pay feerdwelve months completed service plus
twenty days sick leave should redundancy be retevidmee summary of the position description

read:

Responsible for management of the day to day C@mnjnftastructure on all NZ Dairy Foods sites imdi
with NZ Dairy IT procedures and policies to enstineir maximum availability and performance. This
includes planning and controlling additions to thisfrastructure in conjunction with Group and site
personnel.

There was an issue whether a third page formedgpdiie position description. | have considered
the matter and find that it does not. The page wasown to Mr Magee. Other than that the
wording is clearly inconsistent with the high imfzorce that the respondent placed on Netware for
the purposes of this job.

The letter of appointment advised that in respédhe job description some of the actual duties
may change and that specific training would be neaaelable to carry out “the full range of tasks
in the job”.

In April 2000 Mr Kelly undertook a performance rewi in which he was able to indicate his career
direction. He desired to advance his CNE qualifocatind gain a Master Certified Novell Engineer
(MCNE) in the GroupWise path. At this time he athought it important to gain knowledge in
Novell Directory Servers for UNIX. That was refadréo as the PACE review. Then in October
2000, Mr Kelly had completed an IT Operations Dépental Review which portrayed a
restructuring of the IT operations department tdrass amongst other things problems following
the migration of Lotus Notes to GroupWise in Octod@00.

Not long after Mr Kelly commenced employment, tesgondent announced an intention to split off
from New Zealand Dairy Group. The split occurredSeptember 2001. From April Mr Kelly was
required to manage the Network split process atabksh relationships with service providers for
on going systems support. The primary relationstag with Datacom. Considerable overtime was
used to manage the process and Mr Kelly was rewandi 15 days leave on pay, which he took
on 8 October 2001. Mr Scott returned to work orOz%ober 2001.

In June 2001 the respondent employed Mr Scott enpibsition of Chief Information Officer. Mr
Scott is responsible for the IT infrastructure wongk and developing strategies for future
application. Mr Kelly reported to him along withd@her employees. When Mr Scott joined the
respondent company, it was in the process of sygiftom its parent body the New Zealand Dairy
Group. His immediate task was to formulate an Fategy for the respondent. He said that initial
consultations revealed that general computer udisliked the Email software and wanted faster
machines with the latest Windows and Office appilices and to replace the current Email with
Microsoft Outlook.
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In August 2001, Mr Scott presented what he refetceds his vision of an integrated modern IT
system to a working group known as the IT Stee@mup (the Executive Team) and the
respondent Board. | have no doubt that at thistpainime, Mr Scott's personal preference of a
futuristic network operating system was Microsddthas idea was to introduce to the respondent
industry-standard network operating system and aggsg systems. In the June 2002 edition of
Managing Information Strategiea document produced by Mr Scott, Windows NT s#elil as the
most common server operating system deployed in Mewaland. It is in effect the industry-
standard network operating system that Mr Scofepred.

The project had as its ultimate outcome the adoptiothe Microsoft network system. The project
however entailed two sub-projects, which involvied tise of Microsoft systems. The first was to
change the email from GroupWise to Outlook. Thesdaequired the adoption of the Thin Client
model and the deployment of Office and Outlook@itxix as with all the other software programs.

Mr Scott undertook to complete the project withne tcurrent IT budget. Substituting money that
was to be spent on new desktop computers woulthdmahe project. The need for the respondent
to historically purchase new computers would béaegal by the use of Citrix technology.

In September 2001 Mr Scott initiated a projectast tthe feasibility of moving to a Thin Client
infrastructure based on Citrix. He discussed tlagept with Computerland who he recognised as
the respondents prime technology advisors. Comlputdproduced a first draft of the proposal on 6
September 2001. On the 18 September Mr Scott pezsdir Kelly a proposal document which |
am satisfied was the first draft headed “Citrix aniteless Feasibility Study” for comment. Mr
Kelly responded the next day via email. He oppasedproposal and recommended that the PC
replacements proceed as budgeted and that the @isject be deferred until the split from the
Dairy Group is complete. Mr Kelly was critical ofo@puterland’s involvement saying that they
have “no knowledge of our systems”. He supporteth&@an as the primary service provider best
suited to complete the Citrix integration shoulgdribceed.

Mr Scott said he took Mr Kelly's views into accouantd felt that the Citrix project was in the best
interests of the respondent. He continued to usepDeerland.

On 27 September 2001, Mr Scott met with Computedriemndiscuss the project and work to be
done. The project was at this meeting divided iticee distinct tasks: the first two essentially
preliminary projects of a full migration from Novéb Microsoft platforms. The first was the Citrix
integration. It was agreed to finalise a proposal2bOctober 2001. A contract to conduct a
feasibility study was in fact signed on 3 OctobEne second task concerned the GroupWise to
Outlook/Exchange migration. The third task was tneation of an NT to Netware migration
discussion document. This document was releasd® dfovember 2001.

On or about 19 October 2001, Mr Scott arranged etimg with staff to inform them of a proposed
restructuring of the IT department. At that meetig Scott made reference of his intentions to
replace Netware with Microsoft. Mr Kelly says tha¢ first become aware of that from a work
colleague who phoned him while still on leave.

Mr Kelly returned to work on 1 November 2001. L#tat day Mr Scott advised Mr Kelly of the
decision to go with Microsoft Outlook and that heasnthinking of a complete migration to a
Microsoft NT network. Mr Kelly did express conceimat the decision would affect his career as a
Netware engineer and that if the respondent prezkedth the change he would consider his
position redundant. Mr Scott said he expressedie @n that situation but indicated that no final
decision is made of the change to Microsoft NT #mat if it occurred he would be offered the
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opportunity to retrain in the Microsoft network sm®. Mr Scott said he would talk to Ms Walls the
General Manger, Human Resources as to Mr Kellytoop.

Ms Wall in a prepared brief stated that Mr Scott discuss with her Mr Kelly’s situation. She said
they talked about the proposed phasing out of Netwad the possible impact it might have on Mr
Kelly’'s career. Ms Wall was led to understand tihdhe respondent company moved away from
GroupWise, Mr Kelly would consider himself reduntdan assessing whether or not a position is
redundant as a result of a change in duties, Md ¥dal it was standard company practice to assess
it on the basis of whether the changes affect 50%hare of the employee’s duties. In deciding Mr
Kelly’s situation Ms Wall decided:

Peter satisfied me that even if a change in thevoidt system occurred in addition to the proposeginges

to the email system, only a small proportion of' @lay to day activities would be affected andaety not
more than 50% as the proposed changes were noafoedtal to Len’s role as Technical Supervisor. In
addition, because Len’s position was not disapgeari concluded that this was not a redundancyasitm
and the question of redundancy compensation waatl@nse.

On the 7 November 2001, Mr Scott informed Mr Ketly Ms wall's advice of the situation.
Reading the inevitability into the situation, Mr IKesent an email to Mr Scott on 7 November
2001. Mr Kelly had considered what Mr Scott tolchhand expressed the view that the decision put
him in a position whereby his qualification, traigiand interest in Netware would no longer valid.
He also indicated that he would not be the appat@mperson for the job given the new technical
requirements. The letter then read:

From where | stand, the decision in which | hadtawgible involvement has a direct impact on my ehos
career. And for this and the above reasons | wdde expected to have been given a choice as td how
might deal with this change. Without having tolte dne to bring this rather obvious issue to ligkg.| have
indicated to you before, the reasons mentioneduldvbave thought redundancy to be a fair and edpéa
solution

Mr Scott met with Ms Wall on 12 November 2001 tmsider a response and confirmed the earlier
decision that no redundancy situation arises ash@wr opinion Mr Kelly’'s position remains
unaffected and that his duties would not be sigaiftly changed. Mr Kelly was given a letter to
that effect on 15 November 2001. The letter read:

As stated in the position summary of your position are responsible for management of the day to da
computer infrastructure on all of this company’gesi The fact a new network operating system isggtm
be run within that infrastructure does not changeryposition.

Employees of this company are expected to adapwomethods and techniques introduced in the cafrse
their employment.

Your letter of appointment states that any spetifiming you may need to carry out the full rangfetasks
in the job will be made available to you. Full tneng in windows NT and exchange has been offergduo
and we would expect that offer to be taken up.

The letter then stated:

Now that the decision has been made to change éhgork operating system from Netware to
windows NT it is time for you to accept such change

It was in this period that the respondent clainet #h discussion occurred in which Mr Kelly was
offered a “loyalty” payment as an incentive to metaim until the middle of 2002. Mr Kelly denies
that such an offer was made. More certain howeverewovertures by the respondent that
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notwithstanding the change of network systems, Mty Netware expertise would still be
required well into 2002.

It was also in this period, 13 November 2001 toexact that Computerland released a draft
discussion document headed “Infrastructure UpgrfadeNew Zealand Dairy Foods Ltd”. The
document set out the requirements of a full migrato Microsoft and proposed that the migration
occur as one large infrastructure upgrade to belwtied separately but in conjunction with the
Citrix feasibility study.

On Friday 23 November 2001 Mr Kelly responded hbiyetethrough his solicitor disputing the
respondent’s construction that a change from Netw@Microsoft is not a material variation of his
employment contract. Mr Kelly then sought to invdke respondents dispute resolution process to
resolve the problem. On the Monday, 27 Novemberl20&r Kelly in the absence of a response
notified the respondent that he accepts that it fegaidiated his contract and therefore ceases
employment with immediate effect. A request foruredancy compensation and other money due to
him was made.

The respondent paid Mr Kelly $1906 and on the gdsuthat Mr Kelly did not give proper notice,
deducted days owing in lieu of notice from his fipay pursuant to his contract.

The respondents case

In focused submissions, Mr Towner submitted thist iha case is of an employer having a suitable
job for the employee, of wanting him to continueit® employ and offering the employee any
necessary training.

Succinctly stated, the respondent says that MryKafireed to his position description, which
remained unaltered in the course of his employmdine letter of appointment expressly
contemplated a change in duties and that trainiogldvbe provided in order for Mr Kelly to carry
out the full range of tasks in the job.

The respondent says that Mr Kelly was appointechanage the day to day computer infrastructure
of the respondent company. The fact that the coenpofrastructure changes does not necessarily
alter the position of Technical Supervisor. The k&gountabilities of that position continue to
apply to whatever infrastructure is in place. Aeghtnical or knowledge issues that might arise
would be addressed by training.

In this case the respondent says it considerednehéte change of infrastructure would render the
position of Technical Supervisor surplus. The resjgmt decided that it would not. The respondent
says it formed that decision based on its assedsoietihe nature of the role and Mr Kelly’s
capabilities to perform it. The respondent acknolgédl that a change would require learning new
knowledge and technical expertise from that presipwnderstood but that training would be
provided for that.

Overall, the respondent says that employees areceegbto take on and adapt to new methods and
techniques introduced in the course of their emplanyt and that the change of infrastructure in this
instance is a change of sorts contemplated inetiter lof appointment.

The respondent says that in any event, Mr Kellyjuldified himself from any entitlement to
redundancy pay as he left the company prematufélg. respondent says that at the time of him
leaving, there was still work for him to do forlaaist 6 months. Furthermore, the respondent claims
that Mr Kelly breached his employment agreememdiygiving the requisite notice.



The applicants case

The basis of the applicant’s case is that the olgebis employment contract was to service and
supervision of a Netware operating system. Thetiposdescription of Technical Supervisor was a
specialised job requiring qualification and expece in the Netware system. The respondent
according to Mr Fulton owed Mr Kelly reciprocal @ations giving him experience, status and
enhanced capabilities in that technology.

The applicant concedes that it is an employersogative to select and change its methods of
operation and the technology it chooses. Mr Fukabmitted that an employer’s prerogative is
fettered by other contractual obligations. The lgganciple that may determine the scope of a
contract and what constitutes a variation equailias in Mr Fulton’s submission to situations of
reorganisation and redundancy. Counsel referretbriazengarb’s Employment Law (Vol 2, para
1025) where the right to work and the right to worla particular career or at a status, is expthine
There the learned authors expressed the view nheg¢rtain areas, such as the computer software
industry, failure by an employer to provide for mtanance or development of skills might render
an employee’s future prospects of employment rembbat failure according the authors after
citing English common law developments might welhstitute repudiatory conduct.

In developing his submission, Mr Fulton citibgpartment of Corrections v Harris [2001] ERNZ

426 in which the Court found that an employer’'s powertransfer (in the public service) is not

absolute even in redundancy situations, submitted ih principle the same would apply in the

exercise of a power to re-train. Such an exercisgower must be undertaken reasonably taking
into account the aspirations and reasons of thelasg®®. An employer cannot fall back on

contractual rights when the exercise of those sigithuld deny an employee of the right for those
matters to be fairly taken into accoumarlborough Harbour Board v Goulden (1985) ERNZ Sel
Cas 159; [1985] 2NZLR 378 (CA).

In this case, Mr Fulton submitted that the respandeiled to consider the foundation and
aspirations of Mr Kelly’'s employment as a conseqeaeof planning and deciding the migration to a
new computer operating system. In particular, gubmitted that the respondent failed to identify
the true nature of Mr Kelly's employment when itdentook to determine the facts of his
employment status It is submitted that the respondssumed without discussion Mr Kelly’s rights
and unilaterally made assessment what it requifddno. That assessment extended to the point of
directing re-training and presuming he would beneiih a dual qualification.

Mr Fulton submitted that the respondent had notrighdirect this change without his consent. It
was submitted that Mr Kelly was within his rights deny acceptance of the change and in the
circumstances presented to him. It is a repudiatioan employment contract to announce that its
terms or its performance is varied to new terms@mdlitions. In that regard, Mr Fulton submitted
that there is no difference between a breach ahceatened or anticipatory breach.

Deter mination

| accept that central to this case is the integhi@t, application and operation of Mr Kelly's
contract. The contract issues are not in disputell eddress the issues in the order presenteden
applicant’s submissions. But first, | will commem Mr Kelly’s contract. | have no doubt on the
facts that the job in question was a specialist MbMagee made it clear that the respondent was
looking for someone with the appropriate CNE qumdiions in order to manage the company’s
computer infrastructure, which was a Netware Nekwaperating system. In fact Mr Magee said a
CNE qualification was essential for the job.



At this juncture it is important to put Mr Kelly'gualification in perspective. The evidence in this
case simply confirmed to me that one can no lofgen simplistic impressions regarding the world
of information technology. It is a rapidly evolvingdustry. Fifteen or so operating systems are
fighting for primary recognition in a fiercely comfitiveness market. Along with that is an equally
fierce branding war from which has developed anatinoe to develop highly specialised systems
that are now so specialised that it is now an itrgius maintain integration between them. At the
top of the IT evolutionary ladder in the Darwinisaense, at least in the New Zealand context, are
two operating systems: Windows and Novell NetwhteKelly informed me and there is no reason
to doubt his evidence that there are two main toes a person can take when moving into
Networking as career. They are either Windows otwidee network operating systems. If you
dedicate yourself to one or the other that is @erachoice. Mr Kelly chose to become a Netware
engineer because his considered assessment omsgdad to the conclusion that a CNE
gualification is better regarded in the informati@echnology industry than a Microsoft equivalent
qualification. Mr Kelly obtained a CNE qualificatioObtaining a qualification is just the start. As
with many careers experience is important. Thaaigicularly the case in the IT industry where the
maintenance and development of existing skills gesitakes greater significance than other careers
due to the rapidly evolving nature of the industry.

Mr Kelly accepted a job with the respondent cleavith the expectations to gain experience and
advance his career as a Netware engineer. | havdoubt that in employment negotiations the
respondent reciprocated his wish to be given thmodpnity to advance his career in Netware. The
respondent has a proactive policy encouraging caeelopment as the PACE programme clearly
acknowledges. Mr Kelly expressly advocated a ddeidvance his current role and sought higher
Netware qualifications. This now leads me to the gescription. When Mr Kelly accepted the job
the computer infrastructure as noted in the jobcudeson referred to the Netware networking
operating system. The position Technical Supervasut key accountabilities associated with that
position all relate to the management and supenvisif a Netware infrastructure. The letter of
appointment indicated that duties associated kg position might change from time to time and
that training will be provided.

There is no issue that an employer may select hadge its computer infrastructure or operating
system. The issue central in this investigationwisether Mr Kelly was obliged under his
employment contract to work on any network operatiystem the respondent may choose. Mr
Kelly says no unless it is Netware. In this instarMr Kelly argues that his job as Technical
Supervisor was confined only to managing and sugierya Netware system. He says the decision
to migrate to Microsoft NT made his job redunddrite respondent says that was not the case and
that Mr Kelly was obliged to accept the change ieatdhin in a different system.

It is trite to say that central to the meaningaedfundancy, if to employ the words common usage as
found by the Court of Appeal @ N Hale & Son Ltd v Wellington etc Caretakerslet©W (1990)
ERNZ Sel Cas 843: [1991] 1 NZLR 151 (dsa)that the employer’s termination of a particular
worker's employment is attributable, wholly or miginto the fact that the position filled by the
worker is, or will become, superfluous to the neefdthe employer.

The facts are important. Mr Kelly’'s main concernswiat the respondent was to adopt a Microsoft
infrastructure. The respondent had not implemetitednfrastructure upgrade but had commenced
a Thin Client feasibility study with the intentiaf migrating the desktop computer environment
from traditional “fat client” to Thin Client. Thabroject is seen as a preliminary phase of a full
migration from Novell to Microsoft platforms. Mr 8tt made it ver clear that the respondent was to
fully introduce industry-standard network operatisystems and messaging systems from
Microsoft. The implementation was simply perceivesl a timing issue. It was to happen. That
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intention was unequivocally conveyed to Mr Kellythre letter dated 15 November 2001 in which
the respondent stated that “a decision has beee toachange the network operating system from
Netware to Windows NT”. The letter then carriedtorsay that it is time for Mr Kelly to accept the
change.

The respondent had taken upon itself to determine Kdlly’'s entitlement to redundancy
compensation in light of its decision to migrateMdacrosoft. The core question is whether in the
circumstances Mr Kelly’s position would be reduniddn other words, will his position become
superfluous. | find that it would. | have considkrthe authorities relied on by the respondent in
particularly the proposition that no employee haght to insist on being made redundant as was
argued in this case. | readily recognise that &uaiors expected to adapt himself to new methods
and techniques introduced in the course of his eynpént. However that principle has no relevant
application in a redundancy setting through a coatpee evaluation of core work of Mr Kelly's
position as Technical Supervisor of a Netware dpegasystem, which would become redundant,
contrasted with the position of Technical Supenvisioa Microsoft NT operating system. Although
the position description remains substantively tematl | am satisfied that the two jobs are
fundamentally different. They represent two didticereer paths.

In similar circumstances explained by Palmer Jhiea NZ Furniture case, Mr Kelly had, in the
material circumstances, a choice of continuing dnsployment, if he elected to work for the
respondent in the new very different position &dierosoft engineer. | am satisfied that if Mr Kelly
had accepted this position, this employment chamgeld effectively comprise a new career path
for him, essentially removed from his job as a Nevengineer.

Mr Kelly declined to change his career path forspeal reasons, which I find as compelling. He
was able, in the material circumstances of thiects freely make this choice without impacting
adversely on his redundancy entitlement under dmsract.

There is considerable substance in Mr Kelly’'s claéiat the respondent did not properly consult
with him in order to establish the true nature & Bmployment and his position in deciding

whether the infrastructual change would impact as job. The respondent did unilaterally

determine Mr Kelly’'s best interests whereas sucltagsessment is primarily one for Mr Kelly to

make or at least to materially contribute towatd$Such was the case in directing re-training and
presuming that he would benefit dual qualification.

In different factual circumstances to those arismthis case, a suitable alternative position nwdy,
course, avoid a redundancy situation. The offeahg suitable alternative position must in thetfirs
instance be a reasonable requirement. | do notidemthat in the circumstances of this case Mr
Kelly would be obliged as a matter of reasonablerteschange his career and re-qualify as a
Microsoft engineer.

This now leads me to consider the circumstancadrokelly’s departure. The question posed by
the respondent is whether Mr Kelly left voluntardgfore he needed to do so. The true question
always put in a grievance setting is, at whosaaitive did the employment come to an end? Mr
Kelly’s response is that the respondent made @rde him that it did not intend to perform the
obligations under his contract when it announcedatld not apply the redundancy terms of the
contract. Therefore, he felt entitled to cancel ¢batract claiming that he was not obliged to wait
for the anticipated breach to occur.

The respondent says that at the time of Mr Keldgparture the redundancy had not actually arisen.
His departure was a voluntarily resignation. Asaftarnative submission the respondent says that if
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there was a redundancy then Mr Kelly resigned pteraly as there was still work to be done and
an ongoing need for his services.

A redundancy situation can arise in circumstanbasthe position “will become” superfluous. The
letter of 15 November 2001 is determinative of thgpondent’s position in that regard. Clearly, Mr
Kelly believed that the respondent would not acdeptclaim for redundancy. What options are
then open to an employee when an employer threatémsach of contract. The situation was well
stated by Goddard CJ iharanaki Health Care v Lloyd [2001] ERNZ 546: 5B6addressing a
situation where one party repudiates the contrgcmhbking it clear that he does not intend to
perform the obligations under it. His Honour stated

When that happens, the other party, the innocenypaay cancel the contract at once without

waiting for non-performance. The repudiation by domtract breaker may be inferred from words

(an unambiguously expressed intention not to perfsome of the terms of the contract) or conduct
(actual non-performance). There is no differencdaw between actual breach and threatened
breach, the latter being called anticipatory breadthe cancellation by the innocent party may be
made known by words or conduct evincing an intenttiocancel and it is not necessary to use any
particular form of words so long as the intenti@piain. The effect of cancellation is that neither

party is obliged to perform the contract any furthe

The respondent’s repudiation is said to consistofailure to apply the redundancy terms of the
contract. Mr Kelly conveyed his acceptance of teudiation in the letter of 27 November 2001.
Although there was ongoing work, | conclude that K&lly was entitled in the circumstances to
cancel the contract at once without waiting foruatihon-performance. In other words, he is not
obliged to wait for the anticipated breach to ocdure respondent was adamant of its position as
Ms Walls evidence clearly indicates.

Given my findings, | do not need to consider thepmndent’s counter claim, as there was no breach
by Mr Kelly leaving the employment without notice.

Therefore the investigation concludes that Mr Kélis a personal grievance as claimed.
Remedies

Mr Kelly seeks lost remuneration and compensatioaccept that Mr Kelly found immediate
employment. | heard no evidence at the hearing myf laurt or humiliation arising from the
dismissal. In the circumstances | am only prepaoecbnfine remedies to outstanding wage claims
including redundancy entitlement due to him undgrchntract.

The respondent admits that it deducted money franK®ly’s final pay on account of the claim
that he breached his contract regarding noticen luacertain as to the actual amounts that were
deducted. Mr Kelly indicated in submissions thatv&s not paid holiday pay to the date of
termination. He says he had 20 days annual holiodayag which according to his calculations
totals $5,520.00. Mr Kelly also claims unpaid sal@ncluding expenses) as at 27 November 2001.
The expenses amount to $153.93.

Mr Kelly is entitled to be paid compensation rigfasthe fact of redundancy. It clearly represemnts
loss of benefit, which Mr Kelly might reasonablykaexpected to obtain if the personal grievance
had not arisen. Mr Kelly claims such loss of bemnefihich may be awarded under s 123 of the
Employment Relations Act 2000. In that regard, Mili claims in total 11.8 weeks pay amounting
to $15,6757.66. The sum is in accordance to a ftariset out in the contract.
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Due to the imprecise nature of the claim, | wilkedit the respondent to pay Mr Kelly all
remuneration (including accumulated leave and esg&nand emoluments due to Mr Kelly as at 27
November 2001. That includes, for the avoidancelaibt, monies accruing to Mr Kelly for a
period of one month from, and including 28 Novem®@®d1 in lieu of notice.

The respondent is further directed to pay Mr Kelgdundancy compensation in terms of his
employment contract.

Costs

Costs are reserved. | would encourage the paxigssblve the issue of costs themselves if they
can, taking into account the usual award of castsmilar circumstances.

In the unlikely event that a resolution is not plokes the applicant is to file submissions with the
Authority, and a copy to the respondent within l&ysd of the date of this determination. The
respondent will have a further 14 days to resporiti¢ Authority and a copy to the applicant.

Tom Woods
Member
Employment Relations Authority



