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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Nicola Kelly worked at the Serenada Country Lodgéudith Howman is the owner and
operator of that business as was Ms Kelly’'s employe company was involved in administration
of the pay but Ms Howman and Ms Kelly agreed that ¢orrect identity of the respondent is Ms
Howman trading as the Serenada Country Lodge.

[2] In early May 2005, Ms Howman closed the busines$&fweeks. Ms Kelly and the several
other staff were told that Ms Howman would continoi@ay them during the closure. Ms Howman
said that she gave that undertaking on the baaighk staff would return to work for her when the
business reopened in Mid June 2005.

[8] Ms Kelly gave 2 weeks notice of resignation on heJ2005. As a result, Ms Howman did
not pay during the period of notice. By lodging lstatement of problem, Ms Kelly seeks to
recover two week’s wages that relate to the nqieréod.

[4] To resolve the problem, | need to consider relevamvisions from the employment
agreement and resolve an apparent dispute betwsetely and Ms Howman about the basis on
which payment during the close down was made.

Employment Agreement

[5] There is a written employment agreement dated Z#eSwer 2004. It say¥our basic
remuneration is $15.00 per hour. On hours of work it sayShe minimum number of hours which
you undertake to work in any week will be 35. It permits the employer to require Ms Kelly tonk

up to 50 hours per week. There is a general pmviat clause 28 which saysther party may
terminate this agreement on not less than 14 days notice in writing .... The gist of that is repeated in
clause29 Resignation which also entitles the employer during the notpegiod to direct the
employee as to particular duties, or not reportwork or to terminate the employment earlier by
making a payment in lieu of the balance of thea®pgeriod.



Ms Kelly’s alternative work

[6] During the closedown, Ms Kelly worked at anothersihass (the Flight Centre). That

business is not in competition with Serenada Cguhtidge so provisions in the employment

agreement concerning other interests or work dutireg employment are not applicable. Ms

Howman told me that she had no objection to Ms\Ketlthe other employees working elsewhere
during the closedown. However, before the closegdis Howman had heard rumours that Ms
Kelly was looking for other employment. That isywhe stipulated (as | accept she did) that Ms
Kelly and the others would receive their usual wdgeng the closedown provide they resumed
their employment when the business reopened.

[7] Ms Kelly told me that she initially worked on a tpamary basis at the Flight Centre, and
when they offered her permanent employment, she pinevided Ms Howman'’s office with her
written resignation. Ms Howman believes that MdIKé&ok the position on a permanent basis
from the outset but did not put in her resignatioil two weeks before the reopening. She thinks
there is an element of deceit or calculation beiitsdKelly’s actions. However, | have concluded
that the claim must be determined by the applicabibterms in the employment agreement so it is
not necessary to resolve whether Ms Howman is.right

Application of the employment agreement

[8] The employment agreement was not for casual emmoyityut rather a minimum of 35 hours
per week. It was for Ms Howman to decide how tplog Ms Kelly’s services for those 35 hours
or additional hours if required. Under the expressns of the agreement, Ms Howman did not
need to have Ms Kelly actually perform work but stas obliged to pay Ms Kelly at least the
minimum hours each week.

[9] That being the effect of the employment agreemiist,Howman could not insist on Ms
Kelly’s return to work as a condition of payment tbe duration of the closedown. Ms Howman’s
rights under the agreement upon receipt of Ms Keitptice of resignation are referred to above.
They do not include withholding payment for theioetperiod. Ms Kelly might have been in a
difficult situation if Ms Howman had required her @ctually work on some task during the notice
period but that is not what happened. The resuthat Ms Kelly is entitled to payment of her
minimum hours for the two weeks notice period.

Conclusion
[10] Ms Howman is to pay Ms Kelly $1,050.00.

[11] Costs were not sought nor would | have made angrord

Philip Cheyne
Member of Employment Relations Authority



