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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] David Keene started work as a duty managenatiispensary Bar (“the Bar”) in April 2004.
The Bar was purchased by Parkfield Holdings LtdHEP) in August 2004. Mr Keene did not
receive a written employment agreement and contirtaebe rostered and work his usual shifts,
Monday and Friday, 4pm to 12am, until December 206én Mr Keene volunteered to work full
time hours until his return to university in Felbnp2005. Mr Keene then sought to resume his
usual Monday and Friday shifts. Mr Davey did nhot@nmodate this request and Mr Keene was
rostered on shifts which he was unable to worktdugs university and sporting commitments. Mr
Keene last worked at the Bar in the week endingaclil 2005.

[2] Mr Keene says he was unjustifiably construdiivdismissed by PHL because it failed to
continue to roster him on his agreed shifts antkered him on shifts which it knew he was unable
to work due to his university and sporting commititise He seeks remedies of reimbursement of
wages lost as a consequence of his dismissal andeswation for hurt and humiliation caused as a
consequence of his dismissal.

[3] PHL says there was never any agreement witikKbene to work permanent shifts or to roster
Mr Keene shifts which would accommodate his unitgi@nd sporting commitments.

[4] To resolve this employment relationship problemust determine whether it was a term of
Mr Keene’s employment agreement that he would bmaeently rostered on two shifts per week,
Monday and Friday, 4pm to 12am and/or a term ofelmployment that he be rostered on shifts
which accommodated his university and sporting cdments and if such a term existed whether it
was breached to such a serious degree that Mr Keewle reasonably believe PHL no longer
intended to be bound by the employment agreemeaweleea the parties.
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(i) what did the parties agree?

[5] Mr Keene did not have a written employment agnent. Sensibly, he made repeated
requests for an employment agreement during hidayment but never received one. Mr Keene
wrote to the Bar in November 2004 requesting atemiemployment agreement. Mr Keene said he
worked two permanent Monday and Friday shifts whiest employed at the Bar and when Mr
Davey purchased the business he discussed his tdrermployment with him and was told the
status quo would be maintained.

[6] Mr Davey said he could not recall this discosswith Mr Keene. He said he had instructed
his bar manager to give letters setting out anraffeemployment and an individual employment
agreement to each staff member. Mr Davey prodsoed a letter of offer addressed to Mr Keene.
The letter includes:

“This position is a part-time position. Hours obrk will be flexible as decided by the employeret 8ours of
work cannot be guaranteed.”

[7] Mr Keene said he had never seen this documenhe individual employment agreement

before. Mr Davey did not have a letter signed byKeene. He said he had left it up to his bar
manager to distribute the offers of employment bedlid not chase up Mr Keene to sign the offer
of employment. Mr Davey said he did not recalkieing Mr Keene’s November letter.

[8] There is no evidence the written offer of enypl@nt or the written employment agreement
were accepted by Mr Keene. In such circumstanoeset documents cannot be said to bind the
parties.

[9] Mr Keene said Mr Davey agreed to keep the stafwo in relation to his employment. He

understood from this that nothing about his workuldochange and this remained the case until
December 2004 when Mr Keene volunteered to workenmamurs and his offer was accepted. Mr
Keene made the offer because a full-time employserécently resigned and it coincided with his
university break.

[10] Mr Keene said he expressly discussed with Mavé&y returning to his set shifts upon

resumption of the university year and that Mr Daggyeed to this. Mr Davey says he recalled him
and Mr Keene agreeing that Mr Keene would go froor 4 shifts per week to 2 shifts per week
when university resumed. Mr Davey said Mr Keerterdit ask for guaranteed shifts.

[11] On 24 November Mr Davey held a disciplinaryeatieg with Mr Keene regarding food and

drinks he had given away. Mr Keene admitted givimg items away, offered to pay for them and
apologised. Mr Davey said he did not take anyigis@ry action against Mr Keene because of Mr
Keene’s attitude towards the situation.

[12] The week before university was due to resumreKidene arranged to take a week’s annual
leave. There was a misunderstanding as to wheledve would begin and another employee had
to fill in for a shift Mr Keene had been mistakenbstered in.

[13] Mr Keene returned to work at the Bar in theewe@nding 20 February. He was not rostered
on the pre-Christmas Monday and Friday pattern am@pped shifts with co-workers to
accommodate his study and sports commitments. &&nk raised the shifts with Mr Davey during
the week ending 5 March when he rang in to say && umable to work his rostered Sunday 10am
to 4am shift. Mr Keene remembers telling Mr Davey wanted to go back to the Monday and
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Friday pattern. Mr Davey does not recall this péthe conversation.

[14] In the week following this discussion Mr Keewas rostered on Saturday and Sunday 6pm to
12pm. Mr Davey said he needed Mr Keene to workwbkekends because it was very busy. Mr
Keene telephoned Mr Davey on the Friday eveningdwse he was unable to work the Saturday
night shift because it was his best friend’s' Birthday party that evening. Mr Keene accepts thi
was short notice of his unavailability. Mr Keerlecaaccepts that he told Mr Davey he was only
required to give two hours notice of unavailabilitiie said he was under the impression that was
all the notice he was required to give. Mr Dav@y mbt take this advice of short notice well and
told Mr Keene that as a part-time employee he caotdstipulate what shifts he worked. Mr Davey
accepts that in the background of this discussioiVey’s brother was using offensive language.
Mr Keene said he found this intimidating.

[15] From this time on Mr Davey did not roster Me&ne to work alone as duty manager. The
consequence of this decision was that Mr Keenetbduk rostered on with a duty manager and
these shifts were limited to the graveyard shife said he did this because Mr Keene had made his
position clear when he said he only had to give thwars notice of unavailability. Mr Davey did
not discuss this decision or its consequencesMitKeene.

[16] On 17 March Mr Keene wrote to Mr Davey assegytthe Monday and Friday 4pm to 12pm
shifts as a term of his employment agreement aekirsg to meet with him to discuss this issue.

[17] On 24 March Mr Keene attended a meeting withDdMvey accompanied by his (Mr Keene’s)
mother. Mr Keene told Mr Davey that he could noetierstand the hours he had been rostered, that
he had never been rostered those hours duringtterenbefore and asked Mr Davey if he could
accommodate his study and sporting commitment&relvas no resolution from the meeting.

[18] Mr Davies resumed rostering Mr Keene as dugnager. He said he did his best to try to
accommodate Mr Keene’'s out of work commitments mitharameters which he thought were
reasonable given the needs of the business amivhigxperience of work and studying. Mr Keene
did not provide, and Mr Davey did not request, esmf Mr Keene’s university timetable or soccer
draw. Mr Keene was unable to work any subsequestered shifts. He last worked at the Bar in
the week ending 6 March.

[19] On 31 March 2005 Mr Keene wrote to Mr Daveigireg a personal grievance and requesting
the parties attended mediation. On 14 April Mr Keéled an application in the Authority.

[20] On 20 May PHL'’s representative wrote to Mr Ikeeproposing a resolution to his personal
grievance offering the following permanent rostestiffts; Friday 4pm, any time Saturday and
Sunday. The parties subsequently attended medliatiowere unable to resolve this employment
relationship problem.

Deter mination

[21] Mr Keene forwent his Monday and Friday shiftisNovember to take up full-time hours or
near to full-time hours available to him over thensner period. The evidence as to the agreement
on resumption of the university term is disputedam not satisfied the parties agreed that Mr
Keene would be guaranteed Monday and Friday shifthat there was any agreement that the
rostered shifts would accommodate Mr Keene’'s comemits outside work. Both parties
recognised the need for flexibility around rostgrin the Bar and no bar staff have guaranteed
rostered shifts other than the bar manager. |timdextent of the parties’ agreement was that Mr
Keene would have two guaranteed shifts per week@nesumption of the university term.
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[22] | accept Mr Davey'’s evidence that he made rugee effort to accommodate Mr Keene’s out
of work commitments within boundaries which he thlouwere reasonable. It is unfortunate that
the parties did not sit down and discuss Mr Keeaetsal availability. This failure to communicate
resulted in the parties’ drawing conclusions whialere unhelpful to their resolving this

employment relationship problem themselves; Mr Ke¢hought Mr Davey was deliberately

rostering him impossible shifts and Mr Davey thdugfir Keene was making unreasonable
demands.

[23] Does this situation amount to a constructil@missal? For the reasons set out above | have
found the Monday and Friday shifts were not a tefnMr Keene’s employment agreement. Mr
Keene had not guarantee of shifts other than anmoim of two per week which was complied with
other than the week ending 20 February when he rastered on one shift. He is entitled to
payment for that shift. Parties to employmenttreteship problems are required to communicate
openly with one another. Important information wet required or sought and the failure rests
with both parties. Mr Keene was unable to work #igfts rostered within the terms of his
employment agreement because of his outside conemitn He was not constructively dismissed.

[24] Parkfield Holdings Limited isordered to pay David K eene wages equivalent to one shift.
Costs

[25] Mr Keeneis entitled to be reembursed by Parkfield Holdings Limited for the $70 filing
feeincurred in bringing thisapplication to the Authority and | so order.

[26] If Mr Keene has incurred any legal costs innging this application and seeks a
determination on costs then a memorandum as ts shsuld be filed within 14 days of the date of
this determination. Parkfield Holdings Limited has further 14 days from receiving the
memorandum to file and serve any reply. Howevwiish to indicate to the parties my preliminary
view is that costs, additional to the filing febpsld lie where they fall.

Marija Urlich
Member of Employment Relations Authority



