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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The applicant submitted he was unjustifiably sugigenand then dismissed from his
employment with the respondent company. To remésiglleged grievance he claims lost
remuneration, compensation pursuant to s.123 [1))(and costs.

[2] The respondent denies the applicant’s claims ahohgs that Mr Keast was justifiably
dismissed for serious misconduct.

Background

[3] The applicant was General Manager for Stainlessgbektd. He was appointed to that
position in December 2003.

[4] By mid-2005, the managing director, John Cook, Iracbme concerned at the poor induction
practices being followed in introducing new empley¢o the company. He had given direction that
a new and thorough induction process be developeéddaowed in inducting new employees.

[5] The opportunity to follow the new induction polieyose on 1 August 2005 when two new
employees joined the company. They were from Hdlland Mr Cook was concerned that the
company had an even greater responsibility foreth@sople because they were from a different
country and their first and main language was Dutch

[6] It was Mr Cook’s evidence that he emphasised td<kist that he required a full and proper
induction to be conducted before work commencedthat this would, in all likelihood, take all
day. He did not expect these employees to commenackictive work until Tuesday, 2 August.
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[7] Certainly it is not in dispute that the company weaeoducing a new induction policy for new
employees and instructions had been given to MrsK#wt the new induction policy was to be
followed. Mr Keast accepted that this instructwees a fair and reasonable one.

[8] Joanne Laurie, the Health and Safety Coordinatothle company, came in on Saturday 30
July to complete the induction booklet to be usenhducting these employees.

[9] The workers (Joost and Daisy) arrived at the pjast before 8am on the morning of 1
August.

[10] At 9am, Mr Cook inquired with Joanne Laurie abdw progress of the induction process.
Ms Laurie replied that she had not heard from Masteand had assumed that the workers had not
yet turned up. In the meantime, she had got oh wime other work. Mr Cook requested
Ms Laurie to make contact with Mr Keast. Ms Lauplkoned Mr Keast. He told her that the
workers had started working and were working on phesses and he had done the induction
himself and taken them through the health and waketice board. Ms Laurie was shocked to hear
that these workers were working — given the spedifstructions from Mr Cook that Joost and
Daisy were not to start work until they had bedtyfinducted. She was also shocked that they were
working without safety boots. Ms Laurie reported benversation to Mr Cook.

[11] Mr Cook phoned Mr Keast. He told him the new erngpks should not be working at all as
they had no safety footwear and had not been ieduct

[12] Subsequent to this conversation Mr Keast sent MikCan email statingl am taking full
responsibility for their safety while we have noiyaded them with the correct footwear”.

[13] Mr Cook contacted Mr Keast immediately on recegvihis email and told him ttstop the
employees from working now and to do the inductims’.

[14] After some consideration, Mr Cook arrived at thewithat Mr Keast had some serious issues
to answer with regard to his behaviour on this d&g a result, the company wrote to Mr Keast
asking him to attend a disciplinary meeting to addrthese concerns. The letter inviting Mr Keast
to a disciplinary meeting to be held on Monday, 8gAst, clearly sets out the nature of the
company’s concerns:

“The purpose of the meeting is to give you an oppoty to offer any
explanation of the following allegation:

Late last week you had been directly instructednieyto do full inductions for the
two latest employees arriving/starting on MondayAugust 2005. It was made
clear to you that these employees were from Holland had no knowledge of
New Zealand industrial practices/OSH requirementsd aour own work
practices. | further advised that induction anditing may take all day Monday
and | was not anticipating they would start workiLiiuesday.

On Monday at approximately 9.45am you advised thai had the new
employees working on the presses. This was witbafiety boots and without
being properly inducted as requested.

At that point | advised you that they should notmeking as they did not have
appropriate safety boots. Rather than recognising grave danger of staff
working without safety boots, you chose to delat thstruction and instead
returned to your office and sent me an email statiram taking responsibility
for their safety while we have not provided thertinthe correct footwear’.
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This lack of recognition of the high priority ouormpany places on health and
safety issues is a matter of serious misconduct.

The underlying concern is that you failed to follaMawful and reasonable
instruction from me (effectively twice), which résd in placing not only the

employees at physical risk but also exposed thganynto liability under the

Health and Safety Act. Furthermore given your Kedge and understanding of
our statutory obligations regarding workplace sgfgbur actions demonstrated
a serious lack of judgement at best or a flagrastehard of my instructions at
worst.

To avoid any doubt you are advised that we conditiermatter as most serious.
Depending on the outcome of the investigation yauicould be in jeopardy.

You are welcome to bring a support person or repngative to the meeting
should you wish. We have requested that an Edplesentative be present to
assist”.

[15] When Mr Cook handed the above letter to Mr Keastydéve Mr Keast the opportunity to take
time off over Thursday and Friday to consider ggies, arrange representation and prepare himself
for the meeting. Mr Keast asked if he had beepenuged. Mr Cook replied no, but he thought it
would probably be in Mr Keast’s best interestsaftbok the time being offered to prepare. In the
event, Mr Keast remained at work on Thursday an# the Friday off.

[16] However, when Mr Cook went to check with Mr Keastitee end of the day on Thursday,
4 August, he was somewhat taken aback to see Mstka&ing photos, pictures and personal
documentation from his office. Mr Cook asked himatvhe was doing, as Mr Keast seemed to be
pre-judging the situation and potential outcome. Qdok’s evidence was that he was dumbfounded
that Mr Keast had packed his bag to leave. Mr Ksiasply replied that he felt uncomfortable with
his wife’'s photo on the desk and he left the presis

[17] The disciplinary meeting took place on Monday, Iigast. Mr Keast was represented by
senior counsel. That meeting took a significamtqakeof time, from 9.30am to 1.50pm. Following
the disciplinary meeting, Mr Cook undertook furtlmvestigation and interviewed Ms Laurie. The
notes of that interview were forwarded to the agpit’'s counsel.

[18] The parties had another meeting on 12 August toeaddhe issue of remedies prior to the
disciplinary decision being taken. Following tmaeeting Mr Cook took an adjournment to meet
with his advisers to consider the issues that heehlraised. Having considered all the issues,
Mr Cook made the decision that serious miscondadttaken place. Mr Cook made the decision to
dismiss Mr Keast. The decision was communicatddrtdeast orally at the meeting on 12 August

and was confirmed in writing to him on 16 August.

[19] The reasons given for the dismissal were:

. Failure to follow a lawful instruction in that ohe ' of August 2005 you failed to ensure
that full inductions were carried out on two newptoyees as directed by the managing
director.

. Failure to ensure that approved safety shoes were by staff working in the workshop, by

allowing two new staff to operate the presses iming shoes.

It was delayed to meet the availability of Mr Keasounsel.



Position of the Parties

Applicant

[20] Mr Keast accepted that he knew there was a newciimtupolicy being introduced and that it
was to be followed. He accepted that this wasvéuleand reasonable instruction.

[21] However, it is his position that at the time Joastl Daisy commenced their employment he
was unaware that the induction policy had been ¢eteg and he had not been issued with a copy
of that policy. It was his submission thereforettha could not adhere to a policy that he did not
know had been completed or implemented.

[22] It was also Mr Keast's position that when he haal ibw employees working on the presses
on the morning of 1 August was (a) familiarising thew employees with the work processes and
(b) was undertaking competency assessments with dsépart of the induction process”.

[23] Mr Keast submitted that he had directed Ms Launieobtain safety footwear for the new
employees two weeks prior to their starting emplegtn Despite this request, they had not been
issued with the appropriate footw&aln the event it was Mr Keast's position that oAudgust he
evaluated the situation as General Manager and nieddecision that the new employees could
safely work on projects that were already set uthag were already wearing sturdy footwear. He
also considered that the parts the new employees werking with were light and easy to handle
and the working area was clean and tidy. As altieswas his assessment that any risk to the
employees was at most minimal.

[24] After the lack of safety footwear was brought te tManaging Director’s attention, Mr Cook
made a comment’to him that the new employees should not be wgrkithout safety footwear.
Mr Keast's submission was that this was not a tirecor an instruction, it was just a comment.
Nevertheless, because the Managing Director hack sl comment he returned to the shop floor
and assessed the situation in regard to the safdhe new employees. Having done that, he re-
sent an email relating to the safety shoes andceddpiat email to the Managing Director personally,
assuming (as General Manager) any responsibilitegard to the safety of the new employees
while they had no safety shoes. He now apprecititas this would not have exempted the
company from liability under Occupational, Safehdadealth legislation, but he made the gesture
in good faith as General Manager to show that Imsidered there was no problem.

[25] It was also Mr Keast’s that he was unjustifiablgended from his employment on 4 August
2005.

[26] In summary it was submitted for Mr Keast:

. He did not know the induction policy had been costgd and implemented. Nor had he
been provided with a copy.

. In the absence of an induction policy and havimgdtien he had requested safety shoes to
be ordered the applicant initiated inducting theplyees on the presses as part of the
induction process, knowing that the administra@igpects of the induction process would be
carried out later by Joanne Laurie. In carrying the skills assessment the applicant had
assessed the level of any risk posed to the emgboyeas minimal and they were closely

ZIn his oral evidence Mr Keast said it had slippéxdmind to ask Ms Laurie on 1 August if she hathisted the safety
footwear.
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supervised at all times. In this regard Mr Keasts veamplying with the respondent’s
instructions to fully induct the new employees.

. Managing Director did not initially direct Mr Keagi remove the workers from the presses
because they had not been issued with safety faoiitewas simply a comment that they
should not be working without safety footwear. WiMnCook did issue a direction that the
workers be removed from the presses Mr Keast ceapinmediately.

. Mr Cook was erroneously informed by Ms Laurie thatKeast had said to her that he had
completed the inductions and that the workers wenéing on the presses. Mr Cook did not
ask Mr Keast if he had said that the inductionsenaymplete and the workers working.
When Mr Keast explained (at the disciplinary megtitihat the inductions were not finished
and he was carrying out a skills assessment a®fptmt induction process Mr Cook ignored
his explanation because he had predeterminedhbadgplicant had deliberately disobeyed
his instruction to carry out the inductions in agice on the hearsay information provided to
him by Ms Laurie.

. Given that Mr Keast was doing his best to induet tlew employees in the absence of the
completed induction policy and given the fact héxjuest for safety footwear for the
employees had not been complied with and the fadimmediately removed the workers
from the presses when he was directed to, the fyeoatlismissal was disproportionate to
the offence committed. It was submitted that thveas no conduct that could come close to
deeply impairing or being destructive of that trasid confidence that is essential to the
employment relationship.

. Further, the respondent has not shown the wealfisgfety footwear was mandatory under
Health and Safety regulations and if that couldsbewn the transgression of allowing the
employees to work without safety footwear would naat a warning at most.

Respondent

[27] It was Mr Cook’s evidence that the instruction tarrg out full inductions with the new
employees was the culmination of many discussiensdd had with Mr Keast over a long period of
time going as far back as August 2004. He wantdddtions to be carried out properly as it had not
happened in the past. He was fed up that Mr KeassGeneral Manager, had not pursued a new
induction policy earlier and he made it very cldaat induction was a big issue in commencing
these new employees.

[28] Ms Laurie was responsible for preparing the inductooklet to be used in inducting the new
employees and she had come to work on Saturdayuly0td complete the booklet for use on
Monday 1 August.

[29] On the matter of the required safety footwear is\lae respondent’s practice to take new
employees to the supplier to choose their own stgke fit. This was to happen after the induction
was completed and before the workers started work.

[30] It was the evidence of Mr Cook that the eventshefrhorning of 1 August left him upset and
shocked that even though he had made a big deat #ineed to induct the new employees fully
and professionally, Mr Keast had failed to do thespite having been specifically advised that there
was no pressure on getting these employees engag@doductive work. On the contrary, the
emphasis was on getting the induction process adipplied with.
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[31] It was the respondent’s position that it followeéha process in investigating the matter and
that the decision to dismiss Mr Keast was openfairaand in reasonable employer considering all
the circumstances at the time.

[32] Mr Keast was formally advised of the allegationaiagt him and the seriousness with which
they were viewed and that his employment couldrbgeopardy. He was advised of his right to

representation and was supported throughout theepsoby competent senior counsel. Mr Keast’'s
explanations were carefully considered and furtiimestigations carried out. Mr Keast was

provided with all relevant documentation includitige record of the respondent’s interview with

Ms Laurie. The respondent allowed counsel addititinge to address it on remedies when that
opportunity was sought.

[33] In the event the respondent did not accept Mr Keasiplanations and the factors considered
in arriving at the decision to terminate Mr Keagttaployment included:

The position held by Mr Keast that of General Mamradt was the second most senior
position in the company. Mr Keast was expectedany out the Managing Director’'s
instructions and in this particular case the imgace of the induction process had been
emphasised to Mr Keast and a clear instructionrgthat full and complete inductions were
to occur. Mr Keast was well aware of, not only thstructions, but also the company’s
need to improve its processes in this area. HoryévieKeast did not comply with that
direction.

When the issue was raised with Mr Keast, he demied responsibility. Instead he
attempted to shed blame onto a fellow employeen@®a.aurie), initially by saying to his
knowledge the material was not prepared and segdrydtaising the naive argument that no
one gave it to him. As General Manager, any malt®r Keast wanted was at his disposal
and he only had to pick up the phone or walk tcmdea_aurie’s office. Mr Keast agreed at
the disciplinary meeting that he was aware of tigruction to induct the new employees
fully and this did not happen.

It was well within Mr Keast’s capability to ensutlee inductions happened and by failing to
contact Ms Laurie to ensure that the inductionsuoed, he was dismissive of the
seriousness of the discussions leading up to 8teuction as well as the instruction itself.

As General Manager Mr Keast had a high level obantability for and input into company
procedures in many areas.

The failure to fully induct the employees in questrested with Mr Keast himself as it was
within his control to have carried out the indunosdully. He was aware of its importance,
given the legislative requirements imposed on theifess in the Occupational Safety and
Health field. The consequences of failure to fwlkhat instruction was further compounded
by his total disregard for safety when he put theleyees to work on the press without
safety boots.

Added to that was Mr Keast’s actions when the laickafety equipment was brought to his
attention. He continued to have the two new eng®#syworking without safety equipment
on the press and flippantly assumed responsibibity any misfortune that they may
encounter.

Mr Cook felt entitled expect a high level of comipeasion of the issues at hand from his
General Manager. He had lost trust and confidemdériKeast's ability to appreciate the
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necessities of the role and to follow lawful ands@enable instructions from his employer. It
concerned Mr Cook how Mr Keast might be conductimgbusiness in his absence and
what other risks the company may or may not ofxpmsed to. Mr Cook had to have
complete faith in Mr Keast that he would obey instions and obey the law as it related to
the business.

Legal Considerations

[34] The Employment Relations Act 2000 was amended @4 2y the insertion of a new section
103A:

[35] 103A Test of justification

[36] For the purposes of section 103(1) (a) and (b)gtrestion of whether a dismissal or an action
was justifiable must be determined, on an objedta®s, by considering whether the employer’s
actions, and how the employer acted, were whair arfia reasonable employer would have done in
all the circumstances at the time the dismissakction occurred.

[37] In determining this matter | must make an objectigsessment of the employer’s actions and
weigh those actions against thoseddir and reasonable employer.in all the circumstances
...at the time....

[38] The Court has recently examined the test for jestibn (Air New Zealand v Hudson
unreported AC 30/06). It was held there that tHeotfof s.103A is to separate out the employer’'s
actions (including the decision to dismiss) forleation by the Authority or the Court against the
specified objective standard of what a fair andsoeable employer would have done in the
circumstances.

[39] At paragraph 144 the Court said in respect of Hse defore it:

“The question is how would a fair and reasonableptayer have acted in all the circumstances of
this case. An employer does not have to proveth®incident which it characterised as serious
misconduct happened. It must, however, show ttearited out a full and fair investigation which
disclosed conduct which a fair and reasonable eg®lavould regard as serious misconduct. The
employer is not required to conduct a trial or evanjudicial process but there are some
fundamental requirements of natural justice whigk appropriate and which, in this case, are
reinforced by the company’s policies. As part ofud and fair investigation, natural justice
requires that an employee is given a proper oppotyuto comment on the allegations made
against her”.

[40] The Court noted that the objects of the Act inahgdihe obligation of good faith must inform
any objective assessment of what a fair and reas®eanployer would do in the circumstances.

Discussions and Findings

[41] In arriving at a determination in this matter | bavad regard to the evidence, submissions of
the parties and to relevant case law.

[42] While there was little dispute over the facts imstbase | must find that Mr Keast did not
present as a credible witness. His evidence watraghatory and it was characterised by blame
shifting and irrelevant ad hominem arguments.



[43] The evidence of the respondent’s withesses wagherother hand, focussed on relevant
considerations and it was balanced and consistent.

[44] As a result where there are disputes in the evilé@ns the evidence of the witnesses for the
respondent that | prefer.

Findings

[45] | find the applicant, as General Manager of StamlPesign Ltd, was aware of and indeed
carried a very significant responsibility for thieservance and implementation of company policies.
He was therefore required to demonstrate to a $tiggdard compliance with company policies both
in terms of his operational responsibilities andrindelling such compliance to other employees.
Where his responsibilities meshed with ensuring ml@ance with regulatory frameworks, for
instance, Health and Safety legislation the obiloget on him were of the highest order with the
exception only of the obligations reposed in theapany’s managing director, Mr Cook.

[46] | find that the respondent through its ManagingeDior gave a clear instruction to Mr Keast
that the employees commencing their employment oAufust 2005 were to be given a
comprehensive induction, prior to commencing emplegt. Part of that process | find was kitting
the new employees out in safety footwbaforethey commenced work.

[47] | find that Ms Laurie worked over the weekend of -3@B1 July 2005 to complete a new
induction booklet to be followed in inducting thememployees. Ms Laurie could not complete the
booklet as it related to the actual work processdx followed by the employees in question. | find
that this was because the applicant had adoptddphappy attitude to providing the necessary
information to complete this aspect of the inductpolicy. This was, | find, indicative of a poor
attitude demonstrated by the applicant over tinté waspect to the induction of new employees.

[48] The respondent had been concerned for some tinte thig attitude demonstrated by Mr
Keast and went to particular lengths to emphasitle lwm the importance of following a revised
and thorough induction process with the employessngencing employment on 1 August 2005.
The process assumed even greater importance owdbtésion because the new employees were
foreign nationals and English was not their fisiduage. | find this too was emphasised to Mr
Keast.

[49] | find that on 1 August when Mr Laurie inquired Mf Keast as to the progress on inducting
the new employees, Mr Keast told her that he hadpbeted the inductions and had the employees
working on the presses. At no stage on 1 Augusivititkeast advise Ms Laurie or Mr Cook (when
he spoke to him that day) that he was carryingaugkills assessment as part of the induction
process.

[50] During the disciplinary meeting held with Mr Kedlsts explanation was alluded to only — Mr
Keast's written response to the allegatfoagainst him refers to aintention to include a skills
assessment as part of the induction process. Ihatakis explanation that he had been carrying out
a skills assessment at the time.

[51] | find the employer’s investigation into this mattgas meticulous and Mr Keast was treated
fairly in the process.

 Which Mr Keast says he read verbatim at the disgip/ meeting.



[52] | find also that the respondent carefully reflectedMr Keast's explanations and there was no
predetermination of the matter. In particular,ite extent that Mr Keast’'s explanation did allude to
the fact he planned for inductions to include allskassessment the respondent concluded
reasonably, | find, that the induction programme ot include conducting skills assessments in
the manner contemplated by Mr Keast and any skdt®ssment woufdllow the completion of the
induction process and would take place after thpleyees were provided with appropriate safety
footwear.

[53] Speaking generally, the evidence discloses thaexipéanations offered by Mr Keast for his
conduct on 1 August were naive, facile and compylete odds with the standard of conduct an
employer would expect of a General Manager of apaong employing dozens of employees.

[54] The submissions for Mr Keast perpetuated this aagroThe argument that safety footwear is
not mandated in regulations misses the point. @Queafety legislation focuses on gheevention of
harm and requires employers and the senior managergeaghavith implementing the legislation
with the responsibility to take all reasonable gmacticable steps to prevent harm. Obviously the
provision and wearing of safety footwear goes tte@ntion of harm in industrial occupations. Mr
Keast is well aware of the philosophy behind thggdlation as he was aware of the company policy
that safety footwear was to be worn by workers gaedan the work in question.

[55] In conclusion, it was, | find, open to the emploi@reflect on Mr Keast's explanations and to
assess those explanations (as it did) againstahéuct and performance expected of Mr Keast as
General Manager of the company. It was also opethe¢orespondent as a fair and reasonable
employer to reject the explanations offered asdeiconsistent with the performance expected at
that level.

[56] The respondent’s actions considered objectivelyeveemsistent with the actions that would
have been taken by a fair and reasonable employdl the circumstances at the time.

[57] Lastly on the matter of the claimed unjustified merssion the evidence before me does not
disclose this matter was raised as a grievance \altggrevance relating to the dismissal was raised
with the employer. In the event however, | findtbe evidence that Mr Keast was consulted about
taking two days out of the workplace to preparetiier disciplinary meeting which was planned for

early the following week. Mr Cook denied Mr Keasasvbeing suspended and agreed with Mr
Keast’'s request to work out the first day. By cariddr Cook did not attend work thereatfter.

Determination
[58] Mr Keast was not suspended from his employment Anogust 2005.

[59] Mr Keast dismissal was justified and he is nottedito the remedies he seeks.
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Costs

[60] Costs are reserved. The parties are directedampttto resolve the question of costs between
them. If they cannot do so they are to file and/serubmissions on the subject and the matter will
be determined

Janet Scott
Member of Employment Relations Authority



