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COSTSDETERMINATION OF THE AUTHORITY

[1] In its determination of 12 September 2011 — [20ZERA Auckland 395] -
the Authority reserved costs for written applicatiom be made within 28 days. The
parties did not dispose of the question by agre¢met an application was made on
behalf of Mr Christian Jordan on 10 October 2011.

[2] Compass Communications Ltd was granted extensibtime to file written

submissions by 12 January 2012, which it did.

[3] The parties claim costs against each other; Mrajorseeking $6,000 and
Compass Communications Ltd $6,900.

[4] The investigation meeting took two days. The Autigo(member Yvonne
Oldfield) determined that Mr Jordan had been uifjabty dismissed because it
found that Compass Communications Ltd had withfreloh him crucial information
relied on by when deciding to dismiss him and ties had rendered the process

unfair.
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[5] In assessing the remedies that Mr Jordan shouldiveecto resolve his
grievance the Authority, as required, considerecetivr by his conduct he had
contributed to the situation that gave rise toungustified dismissal. The Authority
concluded from the evidence that while employedCbynpass Communications Ltd,
Mr Jordan had attempted to solicit other employafesompany to follow him into
employment he had been seeking with a direct catopetf it. The allegations of
breach of fidelity against Mr Jordan were held &well founded by the Authority

which determined:

[28] The conduct in question amounts to a clear antl serious
breach of his duties of loyalty and of good faithlad [Compass
Communications Ltdfollowed a fair procedure, with full disclosure
to Mr Jordan of all the relevant information, theéswhissal would
have been justified. | am satisfied that Mr Jordaconduct was
sufficiently serious for his contribution to be aetLl00%.

[6] Accordingly no monetary remedies were required ¢oplhid by his former

employer to Mr Jordan.

[7] While the provisions of s 124 of the Employmentd®eihs Act 2000 relating
to contributing behaviour do not expressly applyctsts awards, as they are not a
remedy for a personal grievance, the Authority’scoktion to award costs has been
held as one appropriate for the exercise of itssguction in equity and good
conscience: seBBO Ltd v. Da Cru42005] 1 ERNZ 808. As a further matter of
principle costs awards are not to be used as aslpon@nt for a party’s conduct in

relation to a case.

[8] Although on behalf of Mr Jordan it is submitted Wwas “successful” in his
claim for unjustifiable dismissal, that is not tteality of the situation and | consider it
unlikely that Mr Jordan expended $11,500 to achi@weclaration that he had been

unjustifiably dismissed for procedural reasons,rmthing else.

[9] Mr Jordan was well represented in this case adittalyy to have known the
risk that his conduct would be counted against tantargely if not fully extinguish

his entitlement to any of the financial remediesMas seeking.

[10] Turning to the application by Compass Communicatibtd for costs, | am
not satisfied thategal costs such as may be properly compensated for bese
incurred. Total costs are claimed to be $9,74%imclude an unspecified amount
of “fees paid for our legal consultant”. Other tsoappear to be expenses in relation
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to preparation by the General Manager — Saleseottimpany, Mr Woodhams, who
was the representative of the company at the twdrdeestigation meeting. There is
no documentation such as an invoice establishiagié¢hs paid to a legal consultant
and who that agent might have been.

[11] Considering all the circumstances and the outcomie case in practical

terms, | find that costs should lie where they. f&lccordingly, no order is made.

A Dumbleton
Member of the Employment Relations Authority

(Pursuant to clause 16 of Schedule 2 of the EmpémyrRelations Act 2000)



