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INTERIM DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Ms Jarvis-Hall) alleges that she wagistifiably dismissed
from her employment as a clinical nurse manageh whie respondent (Hospice
Waikato) and she seeks urgent interim reinstatenmegéther with substantive

remedies such as compensation, lost salary ansl. cost

[2] Hospice Waikato denies that Ms Jarvis-Hall oughtb® reinstated on an

interim basis and resists her claims for substantlief as well.

[3] Ms Jarvis-Hall commenced employment with HospicekMa as a registered
nurse on 29 November 2004 and became clinical naesgager in July 2007. The
affidavit evidence before the Authority discloskattin early 2010, issues began to be
raised about Ms Jarvis-Hall's performance and abiogrto Hospice Waikato, a
pattern began to emerge towards the end of thandal year which required
intervention by the chief executive. Accordingiy, December 2010, the chief
executive of Hospice Waikato (Mrs Bang) began weekéntoring/coaching sessions

with Ms Jarvis-Hall.
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[4] In May 2011, there were further complaints aboutXdsvis-Hall and these

were crystallised for Mrs Bang in a meeting shellvéth representatives of the New
Zealand Nurses Organisation (the Union) in Junel2Qater that month, Mrs Bang
became aware that Ms Jarvis-Hall had hired a steffmber without Mrs Bang’s
knowledge or indeed any authority. Another issoaliling Mrs Bang was Ms Jarvis-
Hall's management of a uniform project which, adoog to Hospice Waikato’'s
affidavit evidence, was effectively derailed as ansequence of Ms Jarvis-Hall's

mismanagement of it.

[5] Taken together, these matters were sufficientlypasrto encourage Mrs Bang
to brief the chair of her board with whom she sgjoeatly agreed to engage specialist

human resources expertise to manage the ongoicggsovith Ms Jarvis-Hall.

[6] A performance management process was then undentake Ms Jarvis-Hall
and a corrective coaching plan developed for ptesen to Ms Jarvis-Hall.
Concurrently, the issue of the hiring of the stamber without authority was also
considered by Hospice Waikato and it determined tthat was a disciplinary matter
which it needed to investigate in terms of its ghkeary process. Ms Jarvis-Hall
refused to embrace the corrective coaching planrefuged to participate in Hospice

Waikato’s disciplinary process.

[7] Hospice Waikato then engaged legal counsel totassiad urgent mediation
assistance was sought and obtained from the Degiatrtof Labour. A first mediation
took place on 25 October 2011 but was unable treshe employment relationship
problem and Ms Jarvis-Hall was then dismissed fiean employment that day, on

four weeks’ notice.

[8] Ms Jarvis-Hall has provided the customary undenigkas to damages but
interestingly, the substantive relief that she sedkes not at present include an
application for permanent reinstatement. This meadter the Authority inquired of
Ms Jarvis-Hall's advocate about during the invesimn meeting relating to the
interim reinstatement application, as a consequeheéich it became clear that the
failure to seek permanent reinstatement was anvargeht omission rather than a
deliberate act. The Authority indicated to Ms Jaiidall’'s advocate that he could file
an amended statement of problem seeking permargnstatement but that
permanent reinstatement would not be part of th&ixnbeing considered by the

Authority in the interim reinstatement applicatioheave was reserved, in the usual
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way, for Hospice Waikato to file an amended statgmereply in response to

the amended statement of problem, but both pane® advised by the Authority
that the normal rules about the time for filing gadéngs in the Authority would be
vacated because of the time of year and the fadtttie substantive investigation

meeting would not be set down until either Februarilarch 2012.
I ssues

[9] It is trite law that in order to succeed in an amlon for interim
reinstatement, the Authority must apply the lavatieg to interim injunctions but also
have regard to the object of the Employment Ratatiact 2000 (the Act): s.127(4).

[10] The law on interim injunctions is typically reductxthree or four questions
or propositions and it is a consideration of thossters which forms the basis of this

determination. These issues are:
(@) Is there an arguable case;
(b) Where does the balance of convenience lie;
(c) Are there other remedies available to Ms Jarvid:tdad
(d)  Where does the overall justice of the case lie?

[11] Section 127(4) of the Act also requires the Auttyotd have“regard to the
object of this Act’ Before the law change effected on 1 April 201 Was clear law
that the reference ttihe object of this Act’was properly interpreted as including a
reference to the primacy of reinstatement as thraedy was referred to in s.125 of
the Act. However, with the change in the law a#elcby s.16 of the Employment
Relations Amendment Act 2010, reinstatement isomgér a remedy of primacy but
only one of the toolbox of remedies which the Autityoor the Court can apply, if the
circumstances dictate it and the applicant pareksdt. Indeed, it is fair to observe
that, during the passage of the Employment Relatidmendment Bill (as it then
was) into law, the Bill's sponsor made it cleartttiee government’s intention was to
make it more difficult for employees to obtain gatement and easier for employers

to dismiss without the prospects of an employeadeinstated.
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Does MsJarvis-Hall have an arguable case?

[12] | am satisfied on the untested affidavit evidenedote the Authority that
Ms Jarvis-Hall meets the relatively low thresholdan arguable case, but no more
than that. In reaching that conclusion, | rely tigatarly on Ms Jarvis-Hall's
allegations of procedural infelicities in respetttloe various meetings that she had
with Hospice Waikato and in particular the follogithree claims which are pleaded
in her statement of problem and reiterated in Hidawvit evidence and advanced

again by way of submissions by her advocate:

(@) That Ms Jarvis-Hall was never given notice of thedsfic allegation of

misconduct;

(b)  That Ms Jarvis-Hall was, as a consequence, unat#&plain or refute

the allegation; and

(c) That Ms Jarvis-Hall was never told that dismissalld be a potential

outcome of the disciplinary process.

[13] Hospice Waikato, of course, firmly resists all bése contentions and refer to
a long, measured process by which the chief exeewame to conclude that there
was a performance and a disciplinary problem iati@h to Ms Jarvis-Hall and that

each of those problems required to be addressedspiee Waikato says that the
process by which it addressed those matters wasspect of each of them, the action
that a fair and reasonable employer could haventakell the circumstances of the

case and thus the contention that there is an blggase is fiercely resisted.

[14] The test of justification by which the Authority stumake a determination
about whether there is a viable grievance or nttesnew test which came into effect
after the law change on 1 April 2011. But of ceuras Hospice Waikato points out,
the effect of the law in relation to an applicatifam interim reinstatement requires
that Ms Jarvis-Hall must also demonstrate that he svere successful in her
substantive claim, the Authority would reinstate permanently to the employment:
Cliff v. Air New Zealand Lt€CA6A/05 per Colgan J. Given that in the presergec

there has not yet been an application for permangnstatement (apparently an
inadvertent error), it would seem inappropriate fte Authority to consider

permanent reinstatement unless and until that egdpin is made. Considering only

interim reinstatement (which is all that is pleadedfar), Ms Jarvis-Hall’s claim does
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not seem, on its face, to be a strong one. Reéamsent is no longer the primary

remedy. The test is now whether reinstatement ash b*practicable” and
“reasonable”. Because the test is conjunctiveeratiian disjunctive, the provision at
s.125(2) of the Act requires that reinstatement tmos both reasonable and
practicable in order for it to be contemplated.

[15] In the present case, it is difficult to see hownseatement could be either
reasonable or practicable. Ms Jarvis-Hall hasaetid to herself a group of
supporters in a small workplace. Similarly, anottp@up of employees is dismissive
of her claims and support the position of the eryglo Mrs Bang’s affidavit evidence
is that she would have real difficulty in even lgeicordial to Ms Jarvis-Hall and
Ms Jarvis-Hall's suggestion that an independentiatedmight be able to assist the
protagonists to engage may make sense in an absiagc but it is difficult to see
how, in practical terms, the day-to-day interacsiadhat would be required by two
senior managers working together for the good tepts, literally in extremis, could

continue.

[16] It seems to the Authority that there is a real senswhich the close working
relationships between the parties have been dambggond repair. Part of that
damage appears, on the affidavit evidence the Aifyhloas before it, to have been
created by Ms Jarvis-Hall herself in uncharitableseyvations about the chief

executive which appear to have been widely reported

[17] There is another practical issue which impactshendiscretion the Authority
has to consider reinstatement. Hospice Waikasged that Ms Jarvis-Hall has taken
a great deal more annual leave than she is entitle@bomething like twice her
entittement), and if she were reinstated, a dis@py investigation would
immediately be required in order to investigatet thlegation and give her an
opportunity to respond. While that unproven alteais not a major factor in the
Authority’s consideration, it does rather suggdsattwere reinstatement to be
contemplated (and of course only on an interimsbbscause that is all that has been
sought at this point), then the period between ao@ the substantive determination
of matters by the Authority would be almost exchety taken up with an

investigatory process around this allegation.

[18] The Authority considers that Ms Jarvis-Hall has ntle¢ relatively low

threshold to ground an arguable case but for reagost advanced, thinks the
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likelihood of reinstatement being a practicable aedsonable remedy on an

interim basis is weak indeed.
Wher e does the balance of conveniencelie?

[19] The essence of the Authority’s obligation in thegard is to consider the
relative inconvenience to each party of the otliecseding. In a practical sense, the
Authority must weigh the relative hardship to HegpWaikato of having Ms Jarvis-
Hall returned to the employment against the hapdsbotentially suffered by
Ms Jarvis-Hall in remaining away from the employmtar a further period until the

substantive determination decides the matter onyeowthe other.

[20] Ms Jarvis-Hall, not unnaturally, claims the balarafeconvenience favours
her. The Authority does not agree. For reasongtwthe Authority has already
advanced, it considers the prospect of reinstateteebe remote indeed and as the
only category of reinstatement sought at presergirstatement on an interim basis,
that makes the reasonableness and practicaligirtgtatement even less sensible.

[21] Conversely, damages are a remedy which would readitet the case,
assuming that Ms Jarvis-Hall proves her grievande. all the circumstances, the
arguments against reinstatement on an interim lnagie present case are so weak as
to make damages the only proper remedy. Amongst ¢hings, this is a case where
it is likely that contribution will be a factor théhe Authority will need to give earnest
consideration to. As Hospice Waikato correctlynidféges, contribution is not easy to
consider in circumstances where adjustment is ossiple. Reinstatement is either
granted or not and contribution cannot effectiviedytaken into account. The position
is otherwise with damages where the remedy canppeopriately adjusted to meet

the case.

[22] Hospice Waikato understandably refers to the effieat reinstatement might
have on third parties. It is the case that thekwadrthe Hospice is concerned with
patients and families whose needs must be giverrityriby the organisation. Any
tension, unpleasantness or imbalance within théfirgjastructure will impact
negatively on patient care and Hospice Waikato tigghiraws the Authority’s
attention to the impact that reinstatement (evearomterim basis) might have on the
organisation and care of patients. As the Authigemarked during the course of the
investigation meeting, it would need to be sattstieat reinstatement would assist in

the healing process rather than the contrary befnstatement could be considered
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a practical reality. Based on the evidence andstitamissions the Authority heard

(and evidence in affidavit form only), the Authgris not satisfied that reinstatement
would do anything other than exacerbate the prediergion in the staff of Hospice
Waikato.

[23] Ms Jarvis-Hall refers to the fact that she is laenify’s principal breadwinner,
that a failure to be reinstated would impact negdyi on her career and that while
there may be positions in nursing (in the widersgenf the profession) available
within the Waikato, she did not get her various agement qualifications for the
purposes of going back to general nursing. She $&e career aspirations as
continuing in management and she has a strong mmErsommitment to the hospice
movement. She says in effect that she would oéswty have to leave the Waikato.
Of course, this is a difficult argument to sustmirpresent circumstances when there
iIs no claim before the Authority for permanent statement. Even although it
became clear during the investigation meeting ttitt was inadvertent, nonetheless it
would be unfair and unjust for the Authority to sader the present application in the
context of an application that is yet to be madée Authority cannot do other than
consider the application it has before it on thenseepleaded. To do otherwise is to
create an unfairness to Hospice Waikato which lage properly, defended its
decision based on the allegations made and theeylartrelief sought at this point by

Ms Jarvis-Hall.

[24] What is more, there is a theme in the evidencerbelwe Authority which
suggests, at its most charitable, there is a palispronflict between Ms Jarvis-Hall
and Mrs Bang, the chief executive of Hospice Waikand, however that difference
is to be described, the differences between thostagonists have become more
pronounced of late. The Authority accepts the gaisation in Hospice Waikato’s
submission of the evidence from staff supporting émployer abouta serious lack
of respect and mistrusthy Ms Jarvis-Hall directed at Mrs Bang. Despite Jarvis-
Hall’'s own affidavit evidence saying that she cowldrk with Mrs Bang, she herself
proposes independent mediation to facilitate tlaatd the practicality of that
suggestion has to be called into question whenaffidavit evidence before the
Authority suggests that the two women, as membéndaspice Waikato’s senior

management team, would have to have daily contact.

[25] The Authority is satisfied that the balance of cemence favours Hospice

Waikato for the reasons advanced.
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Where does the overall justice of the caselie?

[26] The Authority concludes that the overall justicetioé case favours Hospice
Waikato. In the Authority’s opinion, the employleas a stronger case overall than
does Ms Jarvis-Hall and accordingly it is Hospiceaikdto that is entitled to receive

the benefit of the Authority’s discretion.

[27] It is plain that Hospice Waikato had a dysfunctiomalationship with
Ms Jarvis-Hall over the last year or so. The smtff has sadly become advocates
for one side or the other. The Authority was netspaded by the argument heard at
the investigation meeting that those circumstaneasld be beneficially affected by
Ms Jarvis-Hall's reinstatement on an interim bagiarticularly with the practical
difficulty about following her own suggestion of gaging independent mediation
during that interim period only and also having axehto the fact that a further
disciplinary proceeding may have to be undertakiehlospice Waikato’s claim of

excessive annual leave taken, is made out.

[28] However, fundamental to the Authority’s finding aibdhe overall justice of
the case is the fact that Ms Jarvis-Hall has failedsatisfy the Authority that
reinstatement is either practicable or reasonalelie,alone both practicable and
reasonable, and given the discretionary natur@efeémedy, the Authority considers

that fatal to the success of Ms Jarvis-Hall's agilon.
Deter mination

[29] Ms Jarvis-Hall's claim for interim reinstatementdeclined for the reasons set

out in this determination.
Costs

[30] Costs are reserved.

James Crichton
Member of the Employment Relations Authority



