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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Mr Jackson, claims that he was md gufficient notice or
holiday pay upon the termination of his employméot redundancy with the

respondent, Capital Communications. Capital Comoations denies the same.

[2] Mr Jackson had previously claimed a personal grniegafor the way his
redundancy was implemented, including a lack ofsottation, but that claim was
withdrawn after mediation, six weeks before theestigation meeting.

Factual Discussion

[3] The facts can be simply stated. Mr Jackson waslamg as the sales
manager for Capital Communications for seven ydagsyeen 2003 and December
2010. Unfortunately, his employment had to be teated for redundancy because

Capital Communications could no longer keep him leygd, given the financial
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implications of losing a contract with a major sligpfor two-way radios, its core

business.

[4] While the principal of Capital Communications, Morly Philp-Wright, had a
number of discussions with Mr Jackson about thegeot of redundancy, as a result
of Mr Philp-Wright really not wanting to make suahhard decision it was not until

8 December 2010 that notice was formally given toJitckson.

[5] Mr Jackson’s employment agreement, which was sidnetoth parties, did
not provide for a period of notice for terminatioMr Philp-Wright stated that he
would give Mr Jackson two weeks’ notice, as thatswhe regular pay period.
Mr Jackson, however, considers that four weeksceotould have been the absolute
minimum required, being reasonable notice, whickstrapply in the absence of a
stipulated period. Because the pay system opepateilly in arrears and due to the
late provision by Mr Philp-Wright of formal notide Mr Jackson, the notice period
given was in effect only two days rather than tweeks.

[6] Mr Jackson also disputed the holiday pay that lieldeeen paid, believing that
he had not had holidays on a number of the daysethby Capital Communications.
However, with the exception of three days, | acddpPhilp-Wright's evidence that
when the staff such as Mr Jackson told him theyhetidays off, then unless he was
told it was sick leave, the days were categorisedamnual leave. This was all
recorded on pay slips paid to the staff, includvigJackson, which were usually
received by them. Such pay slips also showed aimgnbalance of annual leave

outstanding.

[7] Although Mr Jackson did not regularly read the psips, | accept that
Mr Philp-Wright correctly categorised leave takey KIr Jackson throughout his
employment, with the exception of three days in ®RQhat should have been
categorised as sick or domestic leave, but wererded as annual leave. On those
other three days either Mr Jackson or his wife iWaand he was away from work.

[8] After Mr Jackson’s employment ended, he was paidthe@r two weeks’
salary, although that may have been by mistakeaninevent it is remuneration that

must be taken into account when determining howinpay Mr Jackson is owed.



Deter mination

[9] | accept from the above that Mr Jackson is owedethdays’ pay for leave
wrongly categorised as annual leave. On the aibeasions, | conclude that Capital
Communications’ records demonstrate that Mr Jacksas paid for holidays at the

time.

[10] Given that Mr Jackson was not given notice formaihil 8 December 2010
and was paid for only two more days, plus another weeks paid later by Capital
Communications, he has been paid in essence onlywieks and two days notice. A
worker’s pay period is only one indicator, and aalecisive one, of what constitutes
reasonable notice at the time of termination. Abraki Corporation v. McGavin
[1998] 1 ERNZ 601, the Court of Appeal held thattle absence of a contractual
stipulation, the general practice as to the peobdotice does not support fixing this

period of notice in excess of one month.

[11] In Aoraki Mr McGavin was a very high level manager in a fiwh a
substantial size and was entitled to a month’sceotiHere | accept that Mr Jackson
was a senior employee and had a long period of egmumnt with Capital
Communications. There was no redundancy compemsatiause. In all the

circumstances of this case | consider that fourka’eotice as claimed is appropriate.

[12] As Mr Jackson was paid $192.30 gross per day, batided to 11 times that

amount, being eight days’ additional notice aneéd¢tulays’ unpaid annual leave.

[13] | therefore order the respondent, Capital Commuioica Limited, to pay to

the applicant, Christopher Jackson, the sum ofi&23D gross.
Costs

[14] Mr Ogilvie seeks $2,500 as a contribution to Mrk¥an's costs of around
$3,600. He also seeks $71.56 for the filing fééhile Mr Ogilvie is correct that there
has been a lot of communication and wage recomlgged in this case, such is to be
expected in a wage claim of this sort. Furthermarit of preparation was involved

with the personal grievance claim, which was nasped.
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[15] In all the circumstances of this case, which toeksl than two hours to
investigate (but a lot more to prepare); | concluo@ an appropriate contribution

towards costs is $750.

[16] | therefore also order the respondent, Capital Comaoations Limited, to pay

to the applicant the sum of $750 in costs and ¥/ithslisbursements.

G J Wood
Member of the Employment Relations Authority



