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DETERMINATION OF THE AUTHORITY

1. The Authority is unable to assist Mr loane in the resolution of his employment
relationship problem.

2. The parties are invited to resolve any costs issues between them but failing agreement,
either party may make prompt application to have the matter deter mined.




Employment Relationship Problem

[1] The respondent Fisher & Paykel Appliances Limitégisher & Paykel”) employed the
applicant Mr John loane (“Mr loane”) in its Machgi Cell Department (“MCD”).

[2] On 22 October 2004 Fisher & Paykel summarily disedsMr loane for falsifying his wage
alteration sheet. Mr loane had worked for Fishd?a/kel for more than eleven years.

[3] Mr loane claims he has an employment relationshipblpm because his dismissal is
unjustifiable. He asks the Authority to assishtid resolve his employment relationship problem
because the parties were unable to resolve thereiiftes between them by the use of mediation.

[4] The Authority now investigates Mr loane’s employrmeglationship problem to see whether
Fisher & Paykel carried out a full and fair enquimhich disclosed information capable of being
regarded as serious misconduct.

A full and fair enquiry?

[5] On 11 October 2004 Mr Sydney Gray an employee enMICD (“Mr Gray”) approached
Fisher & Paykel Human Resources Manager Mr Kim &ai{Mr Parkes”) and told him that he
thought Mr Royal Sanelivi (“Mr Sanelivi’) and Mr dme were claiming double time for hours they
worked on Saturday. Mr Parkes told Mr Gray thawoelld look into the matter.

[6] Mr Parkes then immediately told Ms Jannine Mulladyman Resource Advisor MCD (“Ms
Mullaney”) that she would need to investigate. Réarkes also informed Mr Chris Lee the Area
Manager responsible for the MCD (“Mr Lee”).

[7] Ms Mullaney and Mr Lee perused wage alteration tshé® September and October 2004.

There were instances where Mr loane, Mr Sanelidi lsin Mo Tulevihi (“Mr Tulevihi”) appeared

to have claimed 12 hours double time on a Sundée records showed that Mr loane had claimed
12.5 hours double time for Sunday 19 September ,20@4hours double time for Sunday 16

September 2004 and 8 hours double time for Sundagt8ber 2004.

[8] Ms Mullaney and Mr Lee then met with Mr Gray thatree day. Mr Gray told them that Mr
loane and Mr Sanelivi were dishonest with theiretisheets. He said he had noticed for two or
three weeks that Mr loane and Mr Sanelivi were wotking the hours they had claimed on
Sundays because he had not seen them working tine they had claimed. He said it was “not on”
and that someone was taking the company for a ride.

[9] Ms Mullaney then spoke with Mr Alan Morris the N4nalgamated Engineering, Printing &
Manufacturing Union Incorporated’s representativethe MCD (“Mr Morris”). She advised him
of the investigation and that she and Mr Lee wisteedpeak with Mr loane, Mr Sanelivi and Mr
Tulevihi at the beginning of their shift at 11.0G phat evening. She also advised him to inform the
employees that the matter was serious.

[10] Ms Mullaney and Mr Lee interviewed Mr Sanelivi, Mulevihi and Mr loane at 11.00 pm
that evening. Mr Morris attended as each employeginterviewed.
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[11] Mr loane was informed that particular meeting was ilmvestigation meeting and not a

disciplinary one. He was informed the meeting teglato a serious issue of falsification of

timesheets and that Fisher & Paykel consideredriatter very serious. He was advised matters
could result in the termination of his employmentahat the meeting was his opportunity to

explain.

[12] Mr loane confirmed his normal hours of work wereGDlpm to 7.00 am Sunday to Thursday
each week. When he was asked what hours he work&aturday 2 October 2004, he replied that
he had worked from 7.00 pm until 3.00 am the follgyvSunday 3 October 2004. He had then
commenced a further shift from 7.00 pm later ttlahe Sunday evening. Mr loane admitted that
the relevant wage alteration sheet had been coegptetshow he had worked 12 hours on Sunday
and at double time. He was asked to explain. &tk se had recently returned from Australia and
that before he went away work on Fridays was cldia overtime although he said he had doubts
about the situation. He said he had seen Mr Saragld Mr Tulevihi’s timesheets completed this
way. He said he had asked Mr Tulevihi why he lebrded 12 hours double time and Mr Tulevihi
had told him that was how it was done at his oldkwo Mr loane said he dismissed that
explanation. He said he told Mr Sanelivi he woligve to see Mr Morris about the situation. He
said he had not had a chance to speak with Mr Blorri

[13] Ms Mullaney and Mr Lee had met with Mr Tulevihi grito speaking with Mr loane. Mr
Tulevihi said he had spoken to Mr loane and Mr 8aingbout the situation which was apparently
on 23 September 2004. He said he approached theérola them it was wrong. He said there was
mention of employees being dismissed for similarduwt previously and he had advised Mr loane
and Mr Sanelivi that he would complete his own Iscam the wage alteration sheet because he was
not happy. He said that Mr loane and Mr Saneligli ribt listen to him and made fun of him and
said “we’ll be right”.

[14] Ms Mullaney and Mr Lee consulted the machine rueesh That enquiry confirmed Mr
loane had worked from 7.00 pm on Saturday 18 Sdmer2004 to 3.00 am on Sunday 19
September 2004. He had worked from 7.00 pm onr@&ayu25 September 2004 to 3.00 am on
Sunday 26 September 2004. He had worked from ph®@n Saturday 2 October 2004 to 3.00 am
on Sunday 3 October 2004.

[15] On 13 October 2004 Ms Mullaney and Mr Lee testedkexs in the MCD about their
understanding of recording hours of work. The veoskdemonstrated a correct understanding of
how they would record the same hours that Mr Idzact worked. When they interviewed Mr Sega
Leuluai, they learned that Mr Sanelivi had told Mruluai, he had recorded 12 hours on Sunday
after having spoken to his Union. Mr Leuluai hadeged the situation with Mr Sanelivi. Mr
Sanelivi told Mr Leuluai it was a penalty payment.

[16] Ms Mullaney and Mr Lee met with Mr loane again dhQctober 2004. They explained to
him the meeting was a disciplinary meeting, thavdts a serious matter and an outcome of the
process may be the termination of his employmégain Mr Morris attended with Mr loane. Mr
loane denied what Mr Tulevihi had previously addisés Mullaney and Mr Lee. Additionally, Mr
loane remarked that the sum involved was only $iRBO.

[17] Ms Mullaney and Mr Lee resolved that they did notept Mr loane’s explanations and
reached the conclusion that dismissal was apptepri@n 19 October 2004 Ms Mullaney and Mr
Lee presented their findings to Mr Parkes. Mr Bargreed with their conclusions and a decision
was made to terminate Mr loane’s employment.
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[18] On 22 October 2004 Mr Lee and Mr Parkes met withMrris, Mr Maurice Davis Union
Organiser (“Mr Davis”) and Mr Neil Saxon the Uniaite convenor at Fisher & Paykel (“Mr
Saxon”). The meeting lasted for over two hour$e Tnion was presented with Fisher & Paykel's
findings. Mr Morris and Mr Davis asked questiomst the end of the meeting, Mr Parkes and Ms
Mullaney confirmed the decision to dismiss. Thégm@d Mr Morris and Mr Davis an opportunity
to be present when the decision was communicatédrtbane. Mr Morris and Mr Davis both
declined.

[19] Mr Parkes telephoned Mr loane and asked him to donte discuss the matter. Mr loane
declined because he was caring for his child. ridesied on being advised of the decision over the
telephone. Mr Parkes explained the decision. &les then a discussion for a lengthy period. Mr
loane continued to protest his innocence. He Baievas an innocent person and had not known
what he had done wrong. Mr Parkes advised Mr Idenshould consult with Mr Davis about his
options.

[20] Mr loane requested a further meeting with Mr Parked Mr Lee and this proceeded on 27
October 2004. Mr loane was assisted by Mr Morh#. loane asked for the decision to dismiss to
be reversed but he did not raise anything thatdterot previously said. He said he wanted the
decision reviewed by Mr John Wardrop, General Mana@perations and Human Resources (“Mr
Wardrop”) and Mr Alan McArdle, Site Operations Magea (“Mr McArdle”). At the conclusion of
the meeting Mr Parkes confirmed the decision todis.

[21] Mr loane met with Mr Wardrop and Mr McArdle sepaigton 29 October 2004. Mr
Wardrop undertook to look into matters. He mehwir Parkes, Ms Mullaney and Mr Lee on 1
November 2004.

[22] The decision to dismiss communicated to Mr loane€2anOctober 2004 was confirmed in
writing by letter dated 2 November 2004.

[23] Mr Wardrop met with Mr loane again on either 3 oNdvember 2004 and advised that he
would not interfere with the decision to dismiss.

[24] | conclude that there was a full and fair enquitried out by Fisher & Paykel in
investigating the allegation against Mr loane.

Serious misconduct?

[25] The dismissal letter dated 2 November 2004 stdtee@s$sential allegation against Mr loane as
follows:-

From the payroll week ending 24.09.04 until the rpiyweek ending 08.10.04, you worked
overtime every Saturday night from 7.00pm unti038r@ Sunday morning. The above times
worked were all entered onto your wage alteratidieets as Sunday at double time. The
correct procedure would be to enter the time workedSaturdays from 7.00pm — midnight as
Saturday at time-and-a-half.

[26] Mr loane’s wage alteration sheets had been contpiet®rrectly. He had recorded his hours
in the incorrect day column. He had recorded 1l8reidor Sunday instead of five hours for
Saturday and three hours for Sunday. The hours aleo recorded in the wrong pay rate column.

[27] Mr loane’s explanation that Fridays had been worasdvertime referred to a practice of
recording the last hour on Friday night betweer0QJm and 12.00 am as worked on Saturday.
That was permitted by Fisher & Paykel for payralheenience.



[28] Mr Parkes concluded that Mr loane had intendededadishonest rather than that he was
simply mistaken or had made an error. | considat that conclusion was reasonable having regard
to the statements Mr Tulevihi had made to Ms Mwiaand Ms Lee. Mr Tulevihi told them he had
spoken to Mr loane and Mr Sanelivi about the situat He had said he approached them and told
them what they were doing was wrong. He said thlyed about other employees being dismissed
for similar conduct previously and he had advised Ibane and Mr Sanelivi that he would
complete his own hours on the wage alteration sheeause he was not happy. He said that Mr
loane and Mr Sanelivi did not listen to him and eddn of him and said “we’ll be right”. Mr
loane denied this conversation when it was puirto h

[29] It was reasonable for Fisher & Paykel to rejectIbane’s denial and accept Mr Tulevihi's
statement. Having accepted that statement, itthves a reasonable conclusion for the company to
infer that Mr loane had been deliberately dishomesbmpleting his wage alteration sheet.

[30] It was also reasonable for the company to rejectddne’s explanation that he could record
Saturday overtime on Sunday because Friday ovesiiagerecorded as Saturday. It was accepted
practice that only the last hour from 11.00 pm oi&y evenings were recorded as Saturday time.
No other employee in the MCD had that erroneousetstdnding. Fisher & Paykel was also
entitled to take into account that Mr loane hadnbaeunion delegate who had assisted other
employees with time sheets. Fisher & Paykel alsankthat Mr Sanelivi had proffered a different
explanation to that put forward by Mr loane.

[31] | conclude therefore that Fisher & Paykel had imfation before it which was capable of
being regarded as serious misconduct.

Deter mination

[32] | find that Fisher & Paykel conducted a full and fair enquiry which disclosed
information capable of being regarded as serious misconduct. | conclude that Mr l1oane was
not unjustifiably dismissed. Consequently, the Authority is unable to assist Mr loane in the
resolution of his employment relationship problem.

Costs

[33] If costs are sought, | invite the parties to resothe matter between them but failing

agreement, either party may make prompt applicatdrave the matter determined.

[34] | am grateful to Counsel for their assistance ininwgstigation.

Leon Robinson
Member of Employment Relations Authority



