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DETERMINATION

DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

1. Ms Hyde claims that she was unjustifiably consiuaty dismissed as a result of her
employer being dismissive of her abilities, resnmiag its operations so as to remove
a significant portion of her job, and subsequetrégting her unfairly in order that she

would leave.

2. The respondent (HSL) considers that it treated MsleHfairly throughout her
employment and noted that she did not pursue hereras in any formal manner until

after she resigned.
The Facts

3. The applicant, Ms Jeanne Hyde, is an experien@dirig professional with a great
deal of expertise in the hospitality industry, feed particularly on food and

beverages. She was employed by the respondent, WBch operates 21 hotels
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under the Millennium, Copthorne, and Kingsgate dsathroughout New Zealand, in
May 2001. She was originally appointed as the INtsfiand Training Manager.

Ms Hyde initially had some concerns about the watét of the then Chief Operating
Officer of HSL, Mr Gordon Wilson, but these weret mofocus of the investigation
because they were not the reason Ms Hyde left H8hiployment. Mr Wilson's
general views of Ms Hyde certainly resulted, howeve Mr Wilson giving Ms
Frances McLean, the General Manager Human Resquacesgative view of Ms

Hyde upon Ms McLean’s appointment in October 2003.

Despite these views, when the South Island TraiMagager had earlier resigned, Ms
Hyde was simply told that she would be taking averrole on a national basis. She
was formally appointed as National Training and &epment Manager and wrote her
own position description for the role. In that nesle Ms Hyde sought to develop a
proposal whereby HSL would be able to introducet wtandards and national
gualifications to almost all of its training. Msyte developed this proposal into a
formal one, which was put to the HSL Training Cortted, which was made up of
hotel managers and other senior management. Thenitee rejected this proposal,
apparently on the dual grounds that it would bertamh work for the hotels and that
Ms Hyde might not be a suitable person for impletimgnsuch a proposal.

On commencing her employment, Ms McLean considératihe lapsed proposal was
a good one. She took it further by discussingniagter with two Otago Polytechnic
staff, who had been doing training work with HSLdamere now setting up their own
business. At Ms McLean’s suggestion, they put &othvtheir own training proposal,
including linking training to formal qualificationsbut operating through them as

external consultants.

Between them, Ms McLean and Mr Wilson determinestead that HSL should take
on another trainer to develop and manage this pspckeing one of the Otago
Polytechnic staff, Ms Hilary Connors. Ms Hyde’sykaccountabilities included,

however, designing, developing and implementingnitng programmes and managing
external training and development resources. \etermining to implement the new

training proposals, Ms McLean did not refer to Mgdl's position description, or the
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employee performance feedback records, which gishdwed that Ms McLean could
not implement the proposal in the way she wanteditbout significantly affecting
Ms Hyde’'s employment. Furthermore, no considerati@s given to the prospect of

Ms Connor reporting to Ms Hyde as the National fiirag and Development Manager.

The proposal was forwarded to Ms Hyde by Ms McL&arcomment on 12 February
2004. Ms Hyde responded on 17 February with a murob comments, particularly
about cost, but also emphasising the work she haddy done in this area. She made

no comment on the potential appointment of Ms Kil@donnors to the staff.

Being based in different centres, Ms Hyde and M&.&4n did not meet in person that
often. As Ms Hyde was going to be in Auckland4oMarch, Ms McLean suggested
they meet that day. She wanted to discuss thantaproposal and various ancillary
matters. | note here that the unit standardsitrgiproposal was still in development.
For instance, Ms Connors had not been approachmat #king up employment with

HSL. Another topic that was to be discussed wadHyide's application to attend the
Hotel Industry awards. Ms Hyde was not told, hogrewf what the meeting was to

be about.

The meeting did not go well. Ms Hyde was denied tpportunity to judge the
awards, which she had been invited to do, althdd§h was under no obligation to

even allow her to attend.

Ms McLean informed Ms Hyde of more details on theposal to employ Ms Connors
to write the unit standards courses. In respomseduestion as to why Ms Hyde could
not do the job, she was told she did not have tbdilaility within the organisation.
She was also told that Ms Connors could, in timmketa more senior position within
the training initiative. She was also told thatemrourse development was completed,
delivery of the training role could be reverted lbaa North Island and South Island
trainers. Ms McLean also noted that, given thespective expertise, Ms Connors
might concentrate on front of house training, while Hyde might concentrate on

food and beverage training.

Discussion was also held about other perceivedicdiffes with Ms Hyde's

performance. In particular her appearance wasidemnsl to not be of a professional
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standard. Ms McLean noted here that some genesabhgers considered that her
personal presentation was not of a sufficient steshdo run that sort of course for

HSL. A particular focus for discussion here was ¢shkandard of Ms Hyde’s attire.

Ms McLean also made the comment that Ms Hyde ha g far as she could with
HSL. This comment was made in the context of oytifor development for Ms
Hyde.

Ms Hyde set out her concerns about the conversatian email soon afterwards. She
stated, among other things, that she saw the pabpssa major demotion and wanted
to know whether it would require a move back to Wand for her, and whether she
would have to work under Ms Connors. She also wordl whether Mr Wilson
wanted her to leave. In her response, Ms McLeaednthat she was reflecting
feedback she had received about Ms Hyde from hogglagers, not Mr Wilson. In
relation to Mr Wilson wanting Ms Hyde to resign, Ni&cLean responded that she
made the comments on Ms Hyde’s future on her ovirallbenot on Mr Wilson’s. She
stated that Ms Hyde was already in a manageriatiposand there are times when
people reach their level of “promotability” in anganisation, as she indeed had done
herself within HSL.

Most importantly, Ms McLean responded to many of Migle’s concerns about the
unit training course and the potential employmdn¥le Connors. Ms McLean stated
that she wanted a fresh approach to the unit trgirssue, as Ms Hyde’s proposal had
been knocked back. She noted that her commentsham might occur under the
proposal were speculation on her own part anditihatd not yet been fully developed,
or formally approved by Mr Wilson. Ms McLean nottétht she did not believe that
Ms Hyde had the credibility to take on a more senabe, but she did not answer Ms
Hyde’s concern that the new proposal would in ¢ftee a major demotion for Ms
Hyde. Rather she concentrated on assuring Ms khateshe would not be required to

move back to Auckland.

| find that effectively there were subsequentlyazgonmunications from Ms Hyde to
Ms McLean on this issue of Ms Connors taking ovex tevelopment of the unit

standards work until after Ms Hyde left. There waertainly no documentary
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evidence of any such communication. For example,Hyfde made no comment in

her regular written reports about concerns overgarticular issue.

Although | accept that it was clear that there weresions between Ms Hyde and Ms
McLean, at least from March onwards, Ms Hyde corafea fully with Ms Connor
once she was appointed in April, which followed Wilson approving the training
proposal. It was Ms Hyde’s decision, no doubt anslbbone for economic reasons, to

keep her head down, co-operate with Ms Connordrgrahd find a new job.

| note here that | do not accept that Ms Hyde vesgiired to report to Ms Connors
during this period as this was against the weidhevidence. Rather Ms Hyde was
required to co-operate with her to ensure the |scoé the training initiative, a task
she adhered to admirably in the circumstances. ifstance, Ms Connors sensed no

animosity whatsoever from Ms Hyde, such was Ms Hy/gdeofessionalism.

In the period that it took her to find a new jobadcept that Ms Hyde did raise
concerns about whether her appearance was now atcaptable standard for HSL
and that she was not invited to a dinner that n@hegr staff were. | accept that Ms
McLean reiterated at that time that if Ms Hyde wascerned about her position, Ms
McLean would help her find another job. Neithesus, however, could constitute
grounds for a constructive dismissal in and oflfifseor was this argued. While Ms

Hyde was concerned about the matters, they werthaatason she later left.

Having obtained another position with better pratpeind better remuneration, Ms

Hyde resigned in writing on 23 August 2004, stativerbatim:

“It is with regret that | tender my resignation ..owever, following our meeting in
March and the many rather negative comments madé¢hattime regarding my
suitability for the role and overall credibility.Followed by the many changes to the
team dynamic instituted since that time, | feek thhave been left no alternative if |
wish to retain my professional reputation and ssteem.”

Ms McLean later telephoned Ms Hyde about her redign, which she accepted.

Ms Hyde was also concerned about Ms McLean’s treatrof other staff as well as
herself. She did not believe she could take n&tiprwith more senior managers than

Ms McLean, however, because of their reputation.
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| note that even when Ms Hyde had secured anotbsitign she did not take her
concerns any further. It was only when her nogieeod of one month had finished
that she started to believe that someone had takspp about Ms McLean’s
behaviour. She believed that a number of stafieveamilarly unhappy, but they had
done nothing about it. Ms Hyde felt that she wasg exactly the same thing and
therefore determined to seek advice. She feltittsdite stood up against Ms McLean,

then it might help others who were being treategpropriately by her.

Ms Hyde formally raised a grievance on 19 NovembEISL responded through its
company solicitor stating that it was out of timedathat the applicant had resigned
from her employment voluntarily. Mediation was raitended until directed by the
Authority. Unfortunately, despite mediation seescand attempts by the Authority to
resolve matters, the issues between the partieaimech unresolved. The Authority

therefore must make a determination on this empémtrelationship problem.

The Law

25.

26.

The law on constructive dismissal is clearly set muAuckland Shop Employees
IUOW v. Woolworths (NZ) Ltd1985] 2 NZLR 372, where it was held that a
resignation can constitute a dismissal in differ@ntumstances, including where an
employer has followed a course of conduct with &bdeate and more dominant
purpose of coercing an employee to resign, or adbiref duty by the employer causes

an employee to resign.

In respect of the latter head, the Court of Apgeahd in Auckland Electric Power
Board v. Auckland Provincial District Local AuthtyiOfficers IUOW Inc[1994] 1
ERNZ 168, at 172, that:

“... the first relevant question is whether the resijon has been caused by a breach
of duty on the part of the employer. To deterntira question all the circumstances of
the resignation have to be examined, not merelgoafse the terms of the notice or
other communication whereby the employee had teddéne resignation. If that
guestion of causation is answered in the affirnggtthe next question is whether the
breach of duty by the employer was of sufficiemiogsness to make it reasonably
foreseeable by the employer that the employee wmilde prepared to work under the
conditions prevailing: in other words, whether abstantial risk of resignation was
reasonably foreseeable, having regard to the seness of the beach.”
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Also relevant in this case is the issue of acqeiese by Ms Hyde in the changes that
were imposed on her. IRouad Kamel Abdalla v. Chief Executive Officer loé¢ t
Southern Institute of Technolodgunreported, Colgan J, CC4/06, 5 May 2006) the
Court held at para.31:

“Of more significance in the legal sense were whaly arguably have been contractual
breaches by SIT that were, nonetheless, accepte@rbitamel in the sense that
although he disagreed with what his employer dednavertheless affirmed the contract
by continuing to work under it as it was perfornisdSIT ...

So it is necessary for Dr Kamel ... to prove to tlon€ that there was a breach or
breaches of the contract of employment going seifffity to its core, and/or illustrating
an intention by the employer not to be bound byctih@ract, and which had not been
affirmed by the employee, that caused his recagnith be a constructive dismissal ...

... S0 Dr Kamel must show an act or acts, or omissitoamissions by the employer,
sufficiently proximate to the resignation, that stituted a breach or breaches of the
employment contract by SIT entitling Dr Kamel tg Haat his employer had repudiated
it and, therefore, that he had been constructiditynissed.

That is not to say that such events that occurredhe performance earlier in the
performance of the contract, and may have beendmesaby the employer accepted by
the plaintiff, are irrelevant. Even if acts or @sions in breach were confirmed by Dr
Kamel and he continued to perform the contract fsat these cannot of themselves
constitute or contribute to a constructive dismisizey may nevertheless contribute to
a relevant background in which other acts or onaissidid so.”

In that case, ultimatums given by SIT to Dr Kamedrevagreed to “under protest”.
Those ultimatums were found not to constitute asttostive dismissal, even although
Dr Kamel had gone so far as to take those issuas tingoing mediation. Rather it
was subsequent actions by SIT which founded a ngriste dismissal, taking into

account the background of the series of ultimatwhgh were found to be breaches

of contract.

Salmon Smith Biolab Ltd v. NZ (with exceptions)d-Boocessing etc IUOW989] 2
NZILR 939, involved an employee resigning his positfour months after an
unjustifiable demotion and successfully raisingigpdte over the application of the
parties’ redundancy agreement. This was despé&entrker working in the position
for four months. In that case the worker had caad to work, pending a decision
from his employer on his protest, which never carrerthermore, that decision was
brought as a dispute, not a personal grievancegruie Labour Relations Act 1987,

under which there were no 90 day time limits fasireg personal grievances.
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Finally, it is clear law that a personal grievanckwhatever nature, should be raised
within 90 days of the action alleged to amount fwessonal grievance occurring. Mr
Bates relied orBrown v. New Zealand Tourism Boaja000] 2 ERNZ 43 for the
proposition that from the time Ms Hyde’s positiomavdisestablished she was “in a
state of being dismissed”. Therefore, the disathgawas ongoing and no issue of 90

days could arise.

Deter mination

31.

32.

33.

34.

| find that HSL did not follow a course of condueith the deliberate and more
dominant purpose of coercing Ms Hyde to resign. il8VMr Wilson clearly had a
negative view of Ms Hyde’s abilities and passed fterception on to Ms McLean, he

did not take any active steps to try and get hézdue.

| accept that Ms McLean'’s actions on behalf of H8d have the effect of greatly
diminishing Ms Hyde’s confidence, particularly bgrmmoving significant portions of
her position. Furthermore, Ms McLean’s actions lgidd to a significant tension in
the relationship between them, as evidenced byr aitedf. These are matters on
which Ms McLean might well reflect closely. Howeyevhile it was clear that Ms
McLean had negative views on a number of Ms Hydbisties, | am satisfied that she
intended to keep her on with HSL as a trainer,itlbea different role than National

Training and Development Manager.

| find that in developing its unit standards progles HSL did breach a number of
significant duties to Ms Hyde. In particular, hdi that despite HSL's ability under the
employment agreement to vary her duties, the remmfa all management

responsibilities in terms of designing, developirgd implementing training

programmes and managing external training and dpwetnt resources, constituted
significant change to her terms of employment. &/t might be argued that Ms
Hyde was consulted over this in a very informal wayen then Ms McLean did not

address Ms Hyde’s questions as to whether she @iag demoted directly.

Removal of these significant managerial responsésl was effectively sufficient
difference to break the essential continuity of Mgde's employment at that time
(Auckland Regional Council v. Sansd®99] 2 ERNZ 597 applied). In other words,
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the changes imposed with the appointment of Ms G@mim April 2004 constituted a
demotion of Ms Hyde and also a breach of duty ghificant seriousness to make it
reasonably foreseeable by HSL that Ms Hyde woutde@repared to work under the
conditions prevailing at that time. However, Msddy for her own sensible reasons,
determined in effect to accept those changes vghike looked for another job. She
made no complaint, but instead, to her credit, wdrgrofessionally with Ms Connors

and others in implementing the new programme.

| find that Ms Hyde’s email of March 2004 did nainstitute the raising of a personal
grievance. She was raising legitimate concernserathan presenting to HSL for
consideration any grievance Ms Hyde had againstder the Act Reube-Donaldson
v. Sky Network Television Ltd (No[2D04] 2 ERNZ 83 applied.)

Ms Hyde, | find, did not raise her concerns ovar éféective demotion again with her
employer after the March meeting and therefddalmon Smith Biolabis
distinguishable. Furthermore, that case was brivagla dispute and no compensation
was sought by the worker for the way in which thapyer had breached the
agreement, i.e. for not allowing him to be madeurethnt and be paid redundancy
compensation. Rather under the Employment RektAst, the emphasis is on the
promotion of mediation as the primary problem swjvimechanism and on reducing
the need for judicial intervention (s.3); to recsgnthat in resolving employment
relationship problems, access to both informatiowl anediation service is more
important than adherence to rigid formal procedyse$01); and to recognise that
employment relationships are more likely to be sgstul if problems in those
relationships are solved promptly by the partiesrbelves (s.143).

Similarly, Browninvolved a claim for disadvantage over a failurethy employer to

comply with consultation provisions in the employmhecontract. In that case,
however, Mr Brown was under an ongoing threat durglancy during the relevant
period. Had he in fact been made redundant, tséi@o would have been different.
The change to Ms Hyde’s responsibilities that dhjeaied to and in fact later resigned

over, occurred some months before and therdose/n can be distinguished, | hold.
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Thus, where a problem such as the one Ms Hyde facesdrs, she is under some
responsibility to raise the matter quickly and dile so that it may be resolved

promptly and without unnecessary loss of employment

| accept that upper management appeared unappitdadbavis Hyde, but that is one
of the reasons why mediation services are freetgsaible. Ms Hyde was aware of
the range of employment relationship problem rasmiumethods available to her as
she was an experienced trainer and had accessfasgional human resources advice.
Instead, Ms Hyde chose to resign once she had fanather job. No doubt this was a
wise choice economically, and | accept that shewna®r economic pressure to secure
a new position instead of resigning. That did metan, however, that she was unable
to raise an employment relationship problem. étéfore follows that the fundamental
change to her position did not occur sufficienttg)pmate to the resignation to found

a claim for unjustifiable constructive dismissal.

The reason Ms Hyde resigned when she did was hleatad obtained another job with
better future prospects and a higher salary. Waatthe reason for the timing of her
resignation and for the timing of her raising thara of constructive dismissal. This
is clear despite the fact that the underlying radso Ms Hyde looking for another job
was her unfair treatment by HSL. In this contéxisiclear that HSL's decision to
effectively require Ms Hyde to carry out a lessesipon was clearly unfair and
unjustifiable. As a result Ms Hyde was unjustifiabdisadvantaged in her

employment.

The delay in her raising matters was of such atlerfgpwever, as noted above, that |
find that she acquiesced in the changes imposdtennAs | have already found that
the extremely limited number of issues raised sgbsetly by Ms Hyde about her
employment were not sufficiently serious to constita breach of agreement leading
to a constructive dismissal, and they were notetjosssociated with her effective

demotion, then | must find against her claim fongtouctive dismissal.

| have considered whether | might apply my powerdans.122 to find a

disadvantaged personal grievance, but unfortunatgti a grievance would have had
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to have been raised within 90 days of the removialMs Hyde’'s managerial

responsibilities, and it was not.
43. | therefore find against all of Ms Hyde’s claimsaagst HSL.
Costs

44. Costs are reserved.

G J Wood
Member of Employment Relations Authority



