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DETERMINATION OF THE AUTHORITY

The applicant, Mr. Gavin Hurlimann, says that hes tmeen unjustifiably dismissed by the
respondent, the Auckland College of Natural Medcirtd (“the College” or “ACNM”). He also
claims that he has been discriminated against ahgnovided with training because he contacted
ASTE and attempted to initiate bargaining for alexilve employment agreement. He further
claims that the duty of good faith was breachethat his contract “was erroneously couched as an
independent contractor’'s agreement to avoid thenmim legal requirements of the Employment
Relations Act 20007; and that he is owed unpaidegag

The major issues for determination are:

1. Was the applicant was an employee or a contractor?
2. If he was an employee, when was he dismissed asdheadismissal justifiable?

In making this determination | have not taken act@i additional material supplied by Mr France
with his closing submissions. This material was placed in evidence and | cannot now take note
of it.

Employment Status

Mr. Hurlimann was employed by the College pursuard “tutor contract” dated 5 July 2005 which
does not specify Mr. Hurliman’s employment statiifie contract was for a twelve month term and
the notice period was eight weeks for both parti€ause 9 of the contract refers to the need to
submit a “fortnightly pay claim or invoice” uponaapt of which “wages will be paid into your
nominated bank account”. Mr. Hurlimann gave thepomdent invoices. No PAYE was deducted.
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Mr. Hurlimann said he had not paid provisional ad that there had been no discussion about the
payment of tax.

Mr. Hurlimann was initially engaged to teach Uniasdard 7147 which deals with knowledge of
western pharmacology in relation to the practicecfpuncture. On 15 August Mr. Hurlimann
accepted a variation to include three Core Health Standards.

Mr. Hurlimann did not submit timesheets and he md attend the College for all the hours for
which he worked. He was required to submit teaghimaterials in advance for approval, the
College was assigned intellectual property rightswas to be available for meetings regarding his
teaching duties and student performance and wsstimit a monthly report.

The legislation requires me to determine the redune of the relationship and in doing so to

consider all relevant matters. Mr Hurlimann wasdemthe control of the College, he had to submit
his material to the College for approval, he haadttend meetings and supply reports. He worked
set hours teaching at the College. He did not lilageability to employ another person to replace
him and he used the College’s premises. Althoughvbrked at home for part of the time this is

not inconsistent with his being an employee. Mesichers or tutors would spend time at home
preparing and marking lessons. The only factorinsfjahis being an employee was that he
submitted invoices. Mr Hurlimann was an employee.

Dismissal

Mr. Hurlimann’s contract required him to preparad@ing materials in advance and to submit these
“in adequate time for approval by the Principal”.

On 19 September he had a performance review wteshlted in a salary increase. On 23
September Mt Hurlimann signed the performance vediecument saying he was satisfied with the
final decisions which included a need for up toedegports, improvements as per the student
evaluations and the requirement that teaching maatee submitted in time for moderation and be
available to students before lessons started.

Mr. Hurlimann supplied material for the Core Heatthurse. This was moderated by Ms Jessica Li

Feng, the Academic Principal, on 5 October whodakstithat the lesson plan could not be approved

and the course could not be delivered the followusgk and she recommended that the course be
postponed until the teaching materials were wappred.

5 October

On 5 October Mr. Pieter Watson, the College’s Manalgft a message on Mr. Hurlimann’s phone
saying that the College had decided it wanted &igmme the delivery of the Core Health course.
This was followed up by an email from Mr. Stepham X

Thank you very much for sending us the teachingmahtfor Core health. Jessica, Pieter
and me have looked and discussed you material. folmed that the way you prepared
lesson plan is not correct and not suitable. W3or assessment not for lesson plan. In
addition, in your plan there are Power Point, hantd@nd assessment plan will also be
included. However, you have not submitted yet. uiderstand that you are still busy for
revising U/S 7141 and will submit the changes &siba by each lesson. This is not a good
practice for our teaching. To make our system nsgstemic and smooth, we would like to
ask tutor to submit the material completely before weeks the course start so ACNM can
have time to moderate and the tutor can have tonetise it. Therefore we decided that



3

ACNM cancelled the Core health course for the foillg team [sic]. The Core Health
course will start next February.

For the above, we would like to ask you to stoppareg the teaching material for U/S
6422, 6127 and 20100 and concentrate on U/S 7Ridter will discuss with you this issue
next week.

Mr. Hurlimann said there had been no prior disaussvith him abut this and that it constituted a
unilateral variation of his employment agreement.

Mr. Hurlimann asked that the intended meeting With Watson be postponed for a week as he was
attending a course.

19 October

Mr. Hurlimann emailed teaching material to Ms Lingevia Mr. Watson. This material was two
days late for the lesson which had taken placefo@dtober. The respondent says this was the last
teaching material submitted by the applicant foderation.

31 October

It was not until 31 October that the parties maliszuss the cancellation of the Core Health course
The meeting was attended by Mr. Watson, Mr. Xu 8rd Hurlimann. In the meantime, Mr.
Hurlimann had consulted ASTE and had been advisa&ichie was an employee. Mr. Xu apologized
for delaying the course and said it was for theegakall the parties. Mr. Hurlimann said he would
have an ASTE representative contact Mr. Watson abuotract irregularities, the copyright issue
and obtaining compensation for the stopping ofGbes Health course.

After the meeting, Mr. Hurliman handed Mr. Watdba following letter:

RE: Unit Standards7141. 6422. 6127 & 20100

This correspondence is to advise that | will nogenbe assigning copyright or intellectual
property rights to the Auckland College of Natukéé¢dicine (ACNM) for course material
relating to the above Unit Standards.

In addition, | require a translation of the attache-mail [of 5 October] as it is illegible
[sic].

Finally, | advise that due to ACNM'’s breech [sid] @ontract (as per attached e-mail) |
shall be seeking compensation with the assistafdbeoAssociation of Staff in Tertiary
Education and the Employment Court.

2 November

On 2 November Mr. Russell Taylor, a Field OfficettwASTE, contacted Mr. Watson about
having a meeting and arranging for the negotiatbbma collective. Mr. Watson replied that he
wanted to seek legal advice prior to meeting with Maylor.

On 2 November Mr. Xu sent a letter to Mr. Hurlimaheaded “Re: Notice of Termination of
Contract”. He said he was surprised and disappditd receive Mr. Hurlimann’s letter dated 31
October and believed his actions were destroyimgtthst between them. He said that ACNM
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could not see any breach of contract and that bkl aoot understand why Mr. Hurlimann had not
spoken to him if he did not think the postponenveas fair to him. He also said:

Your declaration of ceasing the clause of copyrighintellectual property fundamentally
changes the contract and is an action to breaclctirdract.

| believe we need to negotiate a new contract. oAling to clause 2 of the contract [the
notice clause], | agree to terminate the currenhtcact from 27 December 2005 on the
grounds of your notice of termination made on 310Ber 2005. In the meantime, ACNM
request that you to continue your teaching in a@ssional manner.

ACNM is still open to discuss any issue that yootwadiscuss.
3 November

On 3 November Mr. Taylor emailed Mr. Watson adwgsihat in his view Mr. Hurlimann had been
terminated unjustifiably and that reinstatement gasight. There was also reference to Mr.
Hurliman’s being an employee.

Mr. Watson replied shortly thereafter saying:

Gavin has overstated the case: the letter says wWatwill renegotiate if he wishes to
substantially change the contract, and that theti@m runs for another 8 weeks (as per
the contract) which happens to be end December.

7 November

On 7 November Mr. Xu observed, with Mr. Hurlimanrgermission, a lesson taught by Mr.

Hurlimann. He noted that Mr. Hurlimann used matethat had not been moderated and had
changed the teaching plan without permission, tin@ subject level was higher than Mr.

Hurlimann’s qualifications and that he encouragadients to apply their knowledge to patient
treatment when the course was theoretical only.

At 11.42 am Mr. Watson emailed Mt Hurlimann askhign to send in his teaching materials for
moderation before Thursday and at 3.45pm that eliggrated the need for moderation. Mr. Watson
also said:

As you know, Stephen and | are keen to discustetims of a new contract; please let us
know a suitable time. We were hoping you might imeit today.

8 November

Mr. Taylor emailed Mr. Watson regarding a meetinghwACNM and wanting to discus Mr.
Hurlimann’s situation and suggesting a 10.30am imget

In an email to Mr. Taylor Mr. Watson spoke of a tiregwith ASTE and said:
We may discuss Gavin’s situation but he has inditatvice that he does not wish his

current contract to continue. | suggest that yoemwthe relevant correspondence and
advise him to comply with the contract fully.
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At 10.24am Mr. Taylor emailed Mr. Watson saying:

In relation to Gavin | advise there has not beey agfusal to negotiate — in fact there has
been a request to negotiate a new employment agradmpefully a collective one and the
documentation | have says he has work until JOB62

At 11.42 am on Wednesday 9 November Mr. Watson lechaaying:

| need you to reply as soon as possible, and ta senyour teaching materials for
moderation before Thursday please.

At 7.22pm Mr. Hurlimann replied saying that he wstdl waiting for information from a Dr
Gascoigne to complete the teaching materials artthiebeen advised regarding a new contract by
ASTE.

10 November

Mr. Hurlimann said he was still waiting for mateérfeom Dr Gascoigne to complete the teaching
materials.

11 November
On 11 November Mr. Hurlimann wrote a letter to Mu headed “Staff harassment”. It said:

This correspondence is to advise the Auckland @Gellef Natural Medicine (ACNM)
management regarding any action that may be vieasdunfair, discriminatory or
threatening toward staff members of ACNM.

The letter went on to refer to ss.7 to 11 and 01218 of the Employment Relations Act.

A meeting was held with Mr. Hurlimann at 12.10 pihlasted approximately half an hour. Present
were Mr. Hurlimann, Mr. Xu, Ms Li Feng, Mr. Watsamd Ms Linda Wang, a tutor, was present as
a witness. Mr. Hurlimann had called this meetiogaik about staff harassment.

The notes taken at the meeting indicate that Mrwas very reasonable. He said he was glad Mr.
Hurlimann was there and asked him what had prompiedto write the letter. Mr. Hurlimann
replied that it was specifically about threatentogcancel a staff member’s course if he did not
submit material for moderation. Mr. Xu said he Imad said he would cancel the course but that as
the ACNM Upskill manager he needed to know hergtagress and that the copyright of the US
7141 Mr. Hurlimann had told her was his was in taett of ACNM. He denied pressuring staff to
join or not join ASTE and denied harassing anyomd:. Xu said he wanted legal assistance to
negotiate a collective.

Mr. Xu asked about Mr. Hurlimann who replied he was there to talk about himself and that Mr.
Xu could only talk to him on Mondays between 9.8@ 41.30 (which was his teaching time) and
that he wanted a witness. Mr. Xu readily agreedl in. Watson said he would confirm whether
the meeting would take place at 9.30 on the Monday.

Mr. Xu told Mr. Hurlimann they wanted to know abaany changes to his teaching material and
emphasized that any changes had to be submitteghfooval.
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Mr. Hurlimann agreed to meet with Mr. Watson bud diot attend. Mr. Watson emailed Mr.
Hurlimann saying:

| asked to see you at 10.30 to discuss the follgwiressica is going to write the final exam
for 7141 and would like you to draft review quessidor the next two Monday lessons,
please. These need to be submitted with answéoreeriday 18". Because you have not
sent ACNM your teaching plan for this term we né@dmediately please.

Separately, ACNM is happy to negotiate a new cafitteowever, 7141 has only 3 credits
and because the NDA is still under review with NZ&#you know, we cannot be sure that
it will still be part of NDA in the future. Therek, based on the above, ACNM has decided
not to enter into an employment agreement as sacdld, wishes to continue with
independent contractors.

There was no reply to this.
17 November

By 17 November Mr. Hurlimann had not respondedhiee requests for material made on 31
October, 7 and 14 November. Mr. Watson emailedHdirlimann:

As per my earlier emails, ACNM places high valueeneiving teaching materials in time
for them to be approved. You still have not seathing materials for pre-moderation, this
term, even though | have requested you in writengegal times. ...

You are not required to attend any further less@xsms, performance appraisals or staff
meetings unless contacted by myself or Stephefacthyou are formally requested not to
attend any further lessons, exams, performance aggls or staff meetings unless
contacted by myself or Stephen.

Provision of teaching material

Ms Li Feng said that Mr. Hurlimann altered the @uium for his Term 4 classes and did not
submit any material for moderation. He gave maltéoiastudents with his name on them claiming
copyright. Between 31 October and 14 November Murlimann continued teaching with
unapproved and unmoderated materials. ACNM pratiscene teaching materials which Ms Li
Feng said she had obtained from students aftetegsons and that she had not received them
directly from Mr. Hurlimann. | accept that evidenc

At the Investigation Meeting Mr. Hurlimann assertbdt he had placed teaching materials in the
pigeon holes behind the reception area at ACNMeawstof emailing documents. Three of
ACNM'’s witnesses deposed that they had never seerHhtlimann place material in the pigeon
holes or leave anything at reception. When | ask&d Hurlimann why he had not stated
previously that he had left hard copy he said lelbeen advised not to do so by Mr. Taylor. | was
unable to obtain a sensible explanation as todternale for this advice. Mr. Taylor referred noe t
an email dated 23 November as evidence of thetlfiattthe respondent had been notified of the
hard copy.
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The course content has been thoroughly moderateddy — Gavin will produce evidence
to this effect. | am aware of the pharmacologyrsewcontent (handouts, PowerPoint etc)
sent to Jessica Feng by Gavin by e-mail & the lwply delivered to the college.

Dismissal

Mr. Hurlimann was dismissed twice: once on 5 Oetoéand then again, within the eight week
notice period, on 17 November.

5 OCTOBER DISMISSAL

The first dismissal was an acceptance by the resgrdarof Mr. Hurlimann’s breach of contract. In
constructive dismissal situations there has to leeeach of a contractual term, which must be a
breach of a sufficiently serious nature to alloveasonable employee to conclude that the employer
does not intend to be bound by the contract arstetbre, cannot be relied upon to perform it fully
or consistently in the future. Mr. Hurlimann waslicating to his employer his intention to perform
only those parts of his contract that he wishegddorm and this undermined the employment
relationship to a sufficient extent to allow thepayer to terminate the contract.

Mr. Hurlimann’s assertion that he would no longssign copyright or intellectual property rights to
the respondent was a breach of contract. He dideek to discuss the issue with his employer; he
simply decided he would no longer be bound by gress term of his contract.

| do, however, find it difficult to ignore the fadhat the respondent had itself breached Mr.
Hurlimann’s contract by withdrawing from him theilély to teach the three courses it had agreed
he could teach on 15 August. The respondent apgeabe denying that Mr. Hurlimann gave

notice of a personal grievance on 31 October. Iétier refers to a breach of contract, his union,
compensation and the Employment Court. The respancbuld have been in no doubt that Mr.

Hurlimann was dissatisfied with the College’s astand was intending to seek legal redress.

Mr. Hurlimann has not claimed an unjustifiable di¢antage as such but he has claimed that his
employment agreement was breached. The Colleget®na constituted an unjustifiable
disadvantage. Whatever problems the College mag Imkad with Mr. Hurlimann’s supply of
materials for moderation and the quality of thossarials he was entitled to have an opportunity to
address any concerns prior to the decision beindent@ cancel the courses. Mr. Hurlimann also
lost income as a result of that action.

Mr. Hurlimann’s breach of contract was the preaifiitg cause for the decision by the College to
terminate his contract. There was no justificafi@nMr. Hurlimann’s action and the College was
entitled to treat the contract as being at an end.

While the College kept stating it was willing totena new contract there was of course no
guarantee that a new contract could or would beladed.

17 NOVEMBER DISMISSAL

Mr. Watson’s email of 17 December was notice to Murlimann that he was not to attend at the

College and carry out any work. Mr. Hurlimann Haded to attend a meeting he had agreed to
attend and he had not responded to requests thatgpdy material. |1 do not accept the evidence

that hard copy of the material was left in pigeahek. Had Mr. Hurlimann prepared the material it

is very strange that he would not notify his emplothat he had done so and of its whereabouts.
Mr. Hurlimann did not submit the requested reviavestions and answers before 18 November.



In determining whether a dismissal is justified #graployer's actions are not to be subjected to
pedantic scrutiny. In NZ Food Processing IUOW \ilélrer NZ Ltd ERNZ Sel Cas 582 at 595
Goddard CJ referred to the need for a fair andoredsde procedure and that the minimum
requirements would normally be notice, an oppotiuto explain and an unbiased consideration.
He said:

Failure to observe any one of these requirements generally render the disciplinary
action unjustified. That is not to say that the &yer's conduct of the disciplinary process
is to be put under a microscope and subjected taipic scrutiny, nor that unreasonably
stringent procedural requirements are to be impo&ht or immaterial deviations from
the ideal are not to be visited with consequenoeshie employer wholly out of proportion
to the gravity, viewed in real terms, of the depegtfrom procedural perfection. What is
looked at is substantial fairness and substant@sonableness according to the standards
of a fair-minded but not over-indulgent person.

When | consider whether, in the circumstances ef ittstant case, the decision made by the
employer was substantially fair and reasonablerdaog to the standards of a fair-minded but not
over-indulgent person, | conclude that it was &md reasonable. Mr. Hurlimann knew he was
required to produce material for moderation anérewv that there were time constraints. The need
for him to produce the material in a timely fashwas an express contractual term.

While it may be the case that the College did mebgs moderate material submitted this was a
decision that the College was entitled to makee @hidence was that Mr. Lade’s material might
not have needed to be moderated because he wagpameaced person whereas Mr. Hurlimann
was a new, inexperienced tutor and the Collegeatr@ady noted concerns with Mr. Hurlimann’s

teaching material.

The dismissal on 17 November was justified.

Unpaid Wages

Mr. Hurlimann submitted a belated wages claim. Tdespondent acknowledges that Mr.
Hurlimann is entitled to be paid from the time @ kast invoice until the end of the notice period
for the hours he would have taught together witto Iin top of the hourly rate to cover preparation
and marking. Mr. Hurlimann should supply the raspent with an invoice for payment.

The contract provides that anything over and alibis associated with the production of course
materials and assistance should be notified in rembvaand approved. Mr. Hurlimann gave no
evidence that he had sought and received any qymrb\al.

Mr. Hurlimann says he has not invoiced for classetirom 1 August till 18 September but there the
evidence shows an invoice for that period whichlbeen paid.

As | have found Mr. Hurlimann was an employee #spondent should pay him holiday pay at 6%.
That calculation can be made at the same time dnigiep discuss payment for the Core Health
course.

Discrimination

Mr. Hurlimann was involved in the activities of aion but he was not discriminated against
because of this involvement. The allegations mdiggrdenial of training relate to a period prior to
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Mr. Hurlimann’s union involvement and the Collegedhno knowledge of any union involvement
at that stage. | accept Mr. Xu’s evidence thabée not heard of ASTE until 31 October.

Good Faith Breaches

| find the respondent did not erroneously couch Murlimann’s employment agreement as a
contract for services in an attempt to avoid thevisions of the Employment Act. The
employment agreement does not assert that it@m@act for services. The respondent accepts that
it does not meet the requirements for an individzraployment agreement and | accept that that
was because the employer believed it was entemiogai contract for services.

The other breach of good faith claims relate t@ulies about the evidence and claims that the
employer’'s evidence is misleading or without foummta Those are matters that go to an
assessment of the strengths of the parties’ cases.

Remedies

| have concluded that both the 5 October dismiaedlthe 17 November dismissal were justified.
Mr. Hurlimann continued in employment in the interiperiod. Mr. Hurlimann suffered an
unjustified disadvantage when he was prohibitednfteaching Core Health. Mr. Hurlimann is
entitled to compensation for any humiliation anstidiss caused by that action and also to any lost
wages.

Mr. Hurlimann gave no evidence regarding distremssed by postponement of the Core Health
course. | am therefore unable to make a compenysatard.

Mr. Hurlimann was denied the ability to derive ino® after the Core Health course was suspended.
The parties should endeavour to reach agreemehbwmmuch is owed to Mr. Hurlimann. If they
are unable to agree leave is reserved for theggatti seek a determination on this issue from the
Authority. If required, | would at that stage alsonsider the issue of contribution regarding Mr
Hurlimann’s actions in relation to the withdrawdltioe Core Health courses.

Penalties

Mr. Hurlimann has sought the payment of unspetifienalties. The one possible penalty action is
that for breach of s. 62. | decline to award agftgrfor this breach because the employer genuinely
believed Mr. Hurlimann was entering into a contrfactservices.

Costs

The parties should try to resolve the issue ofsco#itthey are unable to do so the applicant shoul

file a memorandum within 28 days of the date o$ ttétermination. The respondent should then
file a memorandum in reply within 14 days of ret@pthe applicant's memorandum.

Dzintra King
Member of Employment Relations Authority



