Attention is drawn to the order
prohibiting certaitnformation
in this determination

IN THE EMPLOYMENT RELATIONS AUTHORITY
CHRISTCHURCH

[2012] NZERA Christchurch 67

5357457
BETWEEN MAREE HUMPHRIES
Applicant
AND BLUE STAR TAXIS
(CHRISTCHURCH) SOCIETY
LIMITED
Respondent
Member of Authority: David Appleton
Representatives: Tim Mackenzie, Counsel for Applica
Sarah Townsend, Counsel for Respondent
Investigation meeting: 5 April 2012 at Christchurch
Submissions Received 5 April 2012 from Applicant
5 April 2012 from Respondent
Date of Determination: 17 April 2012
DETERMINATION OF THE AUTHORITY
A. The Applicant was unjustifiably dismissed and sdher personal

grievance succeeds.

B. The respondent must pay to Ms Humphries the sunof $10,000
pursuant to s 123 (1) (c) of the Employment Relaties Act 2000 in
relation to an unjustified disadvantage personal gevance arising
from the respondent’s wilful failure to consult with Ms
Humphries about her redundancy.

C. The respondent must pay to Ms Humphries a furthe sum of
$10,000 pursuant to s 123 (1) (c) of the Act in &ion to an
unjustified disadvantage personal grievance arisingfrom the



respondent’s wilful spreading of rumours about Ms Himphries’
earlier proposed dismissal
D. No penalties are awarded.

E. Costs are reserved.

Prohibition from publication

[1] Due to the sensitivity of the information, | ordamohibition from publication
of medical information presented to the AuthorityMs Humphries and by her GP,

save to the extent that it has been referred toisndetermination.
Employment relationship problem
[2] Ms Humphries claims the following:

a. unjustified dismissal in relation to her terminatifor redundancy on
5 August 2011,

b. breach of s.4 of the Employment Relations Act 2Q@ Act), in
relation to alleged misleading and deceptive conhdagarding the
respondent’s response to a request for disclodupeard minutes, for

which Ms Humphries seeks a penalty; and

c. breach of her employment agreement in relation tgoatractual
requirement to consult in the case of a proposeédn@ancy, for which

Ms Humphries seeks a penalty.

[3] The respondent concedes that the dismissal of MsgHues was unjustified
due to a failure to consult with her. Howevercantends that the redundancy was
genuine and that there was no breach of good fattha breach of the employment

agreement.
The evidence

[4] Ms Humphries’ evidence was that she had startedingifor Blue Star Taxis
in November 2007 and had initially got on well withembers of the board of

Directors. A new General Manager, Mr Wilkinson,snappointed in August 2008



and Ms Humphries reported to him. She said thathstd generally got on well with
Mr Wilkinson and had had a good working relatiopsiith him.

[5] Ms Humphries said, however, that she had encouhteostility from certain
taxi drivers from the beginning of her employmeand also from certain members of
the board, once its composition had changed. THb#ility took different forms,
including insulting comments which were made adwertwithin her earshot, and by
at least one text message, which she had seenevidlence was that members of the
later constituted board would often make loud aigphataging comments about her
during their board meetings which would take plac¢éhe room next to her office.
Ms Humphries had originally raised a disadvantagevgnce in relation to this
pattern of hostility of which she gave evidencet Withdrew her claim because she
was unable to show that she had raised grievarimg ghese issues within 90 days,
as required by the Act. However, the evidencegahee is relevant in assisting the
Authority to determine whether the decision to dssrher for redundancy was based
on a genuine redundancy situation or whether tinae always been an agenda

amongst the board members to terminate her empiatyme

[6] Ms Humphries gave evidence that another evenththdtcaused her concern
in early 2009 arose when Mr Wilkinson had handedaheopy of a long handwritten
letter or memorandum, written by the Chairman & biloard, Mr Branks. This had
criticised the marketing function in various way$s Humphries had spoken to
Mr Wilkinson about its contents. Ms Humphries’ @smce was that many of the
points contained in the handwritten letter weremaate and that this demonstrated a

hostility against her from the Chairman.

[7] In late April or early May 2011, Mr Wilkinson hadked Ms Humphries to
attend a meeting with him at which he told her #ta had to look for a new job and
should leave as soon as possible. Ms Humphridgisai Mr Wilkinson had talked in
detail about what she could do next and had sugdeisat she could get two part time
jobs. She said that this had been the first tima¢ $he had come to realise that her job

was at risk.

[8] Mr Wilkinson’s evidence on this point was that hadhbeen aware that
Ms Humphries had been unhappy at the respondemammthat he had been aware

that she had been under stress and he had wanfadl tout whether she was still



committed to the role. He said that he had talkelder about opportunities that may
have been open to her in the context of her naiyamy her current role. He gave
evidence that he had said to Ms Humphtigghis really where you want to be?”It
appears that the reason that Mr Wilkinson had ¢bisversation with Ms Humphries
was because the board had recently discussed théreamole and had concluded that
her role should be disestablished and replaced blower level sales role.
Ms Humphries’ evidence continued that she had Istercked by this conversation

with Mr Wilkinson, which had come out of the blue.

[9] A few days later, one of the drivers, Mr Iskandenho shortly after became a
member of the board, had entered the office toMeé&lumphries and had told her
that the board had wanted tget rid of her”, that the board had been telling the
drivers that she had already gone but that shenetigo worry as she would not be
losing her job. Ms Humphries’ evidence was thatlskander had gone on to tell her
that he had warned the board that, due to the tfadt it had predetermined the
outcome, Ms Humphries would be able to take legidba against the company if it

did actually dismiss her. The conversation haerngilace in front of Mr Wilkinson,

who has not said anything, but had walked awaydddstandably, this news had left
Ms Humphries feeling very insecure and uncertairelation to her job and stressed
by the situation. Ms Humphries told the Authorihat some taxi drivers had also
approached her around the time of this conversatitim Mr Iskander, saying how

sorry they were that the board had finally managedismiss her.

[10] Ms Humphries said that, a few days later, Mr Widan had asked her to
attend another meeting at which he had told heréajob was safe as he had spent a
considerable amount of time persuading the boaat itrshould not dismiss her. It
was around this time, Ms Humphries said, that MiiWson had given her a copy of
a letter that he had written to Mr Branks, the @han. A copy of this letter was
before the Authority. It is germane to cite vasaections of this letter, which was
dated 25 May 2011. The letter stated as follows:

Dear Mr Branks,

| am writing to you to outline my concerns regaglithe comments
made by two Board members at yesterday’s BoardiMgeet



The comments arose during the discussion on theuotsring plan
and motion regarding the termination of the mankgtsales
manager.

| would like to confirm the events that led to tthiscussion.

At the board meeting held on 26April the Board passed the
following motion:

We disestablish the role of Marketing Manager amd
appoint a Salesperson for three days a week efteat at 1
June.

During the following week | put together a procéisat would meet
both the requirements of the Board and, what ldwelj to be our
legal obligations with regard to employment law.alko made an
appointment to discuss the process with Shauna &lle@t, our
employment lawyer on Friday 2®\pril.

On Thursday 28 April a member of the Society approached me and
asked why the board were sacking Maree as he Halt she was
doing a good job. He went on to say that a Boasimimer had
advised him that the plan was to replace her wityoanger woman

in a short skirt that only worked three days a wedkadvised the
member that | would not comment on Board or Empémtrmatters.

The comments from the member were so accuraté hizat no doubt
that a Board Member had discussed the matter withoa board
member.

[11] The letter goes on to discuss advice that Mr Wdkim had obtained from the
respondent’s employment law adviser. He then dtatdhe letter that he had had a
conversation with Ms Humphries during which she aticated that she was feeling
quite stressed regarding the rumours that werailatiog about her position. The
letter then stated that the board had asked Mrid&da to consult with another
lawyer at Duncan Cotterill and rewrite the moti@nitclude the words:following

good employment practice and subject to legal advic

[12] Mr Wilkinson then mentioned in the letter the corsation between
Ms Humphries and Mr Iskander at which he had beesgmt. The letter then stated
that the issue had noYgained widespread notice throughout the fleet,peel, no
doubt, by a board member speaking at an electiogtinge and telling the assembled

members what the board planned to do”

[13] The letter then goes on as follows:



The concerns | have are regarding the discussiothese meeting
[sic] are:

1) A board member accused me of obstructing the baard
failing to carry out an instruction to disestablisthe
Marketing/ Sales Managefsic] role.

2) A board member said that we should proceed regasdt#
the outcome and they didn’t care what it costs.is Haid
after they were advised that costs could easilyirbe¢he
$40,000 range.

[14] Ms Humphries’ evidence to the Authority was thahew Mr Wilkinson had
told her that her job was safe, she had felt aesehselief. However, once she had
read the letter that Mr Wilkinson had written to Biranks, she had felt confused and
hurt by the letter. For example, she had beenbhwithe comment about replacing her
with a younger woman with a short skirt. (Mr Wilkion confirmed to the Authority

that this comment had been made by a board memiadirseriousness.)

[15] Ms Humphries told the Authority that she had thetalvered by accident, a
few days later, a copy of draft minutes from theriARB011 board meeting which

stated the following words:

General Managers Report

Discussion took place on the effectiveness of #lesS& Manager
[sic]

It was moved that:

We disestablish the role of Marketing Manager and w
appoint a Salesperson for three days a week efteat at 1
June.

Moved: Martin Miller
Seconded: Wayne Branks

Letter/opinion from Richard Neave at Duncan Cottdthat section
had been removed as it was legally privileged]

Alternative “No Risk” Motion:

The Board amends the earlier motion regarding tlesigon of

Marketing Manager to now read “The Board instrutke General

Manager to review the structure of all parts of tesiness and to
make staff reductions where possible following geodployment
practice and subject to legal advice”.



[16] Reading these draft minutes caused Ms Humphrigbeudistress she said.
Her evidence was that it made her feel physicatly seeing it for real, in the board’s
own document. She said that, in her mind, thidicoed all the rumours that she had
heard and that she could not believe that the bwesided to dismiss her for not being

“effective”.

[17] A few weeks later, on 8 June 2011, Ms Humphriegived a letter from the
respondent giving her a pay rise. The letter dtétat the financial future of the
respondent seemed sound. Ms Humphries said thstntade her feel further
bewildered and confused and that she was still @xpgethat she was going to be

dismissed.

[18] Finally, on 7 July 2011, Mr Wilkinson asked Ms Humnigs to come outside
for a cigarette. He produced a letter and toldthatr her job was gone. The letter that

he handed her read as follows:

7 July 2011
Dear Maree,

It is with regret that | have to advise that attgedays Board Meeting
it was decided to disestablish your position ofeSa& Marketing
Manager with effect from Friday"sAugust 2011.

The financial impact of the recent quakes and syloset loss of
income from reduced work and abandoned shares hdsahsevere
impact on the Society’s revenue. Attached, pl&éadea copy of this
financial years budget projection discussed at gmelstys Board
Meeting. The Board see no option but to reducdscaad your
position is no longer viable for the foreseeablife.

Despite there being no redundancy payment in yauntract, the
board recognises the work and energy that you hpue into
marketing the Society and have offered you a fuffie (5) weeks
salary.

On behalf of the Board we thank you all your wonkl avest you all
success in the futufsic].

Yours sincerely

Bob Wilkinson

General Manager

Blue Star Taxis (Christchurch) Society Limited



Findings

[19] Ms Humphries argues that the redundancy was a srainthat there had
always been an intention to dismiss her. The exmiédef the respondent is that some
members of the board had always had the intenabrieast from April 2011, to
dismiss Ms Humphries and that this did not changm after the legal advice it had

obtained that dismissal would be unlawful at th@hpbecause of predetermination.

[20] Mr Branks, however, stated to the Authority thatHas been aware that to
dismiss Ms Humphries would have created a realfaskhe respondent and therefore
there was, in his mind at least, no intention tosdaafter that legal advice had been
obtained. He said that, for him, thgame changer”was when Mr Wilkinson had

produced a forecast in July 2011 which had estichtiat the respondent was likely
to make a significant loss, in the region of $98,08uring the 2011/2012 financial

year. This forecast had been presented to thelbpaluly 2011 and the board had
concluded that there was an urgent need to redusts.c It was that forecast which

had led to the decision to disestablish Ms Humghpest.

[21] Mr Branks gave evidence that all the fat had beemited from the company
at that point, and that the only place to make réhé&r significant saving was to
disestablish the sales and marketing manager Mtewilkinson had given evidence
that, to do so, would save around $60,000 a yddpon this disestablishment of

Ms Humphries’ role, her duties were absorbed bykinson.

[22] Ms Humphries also argues that it had always been itbention of the
respondent to replace her with a salespersonaslejas evidenced by the draft board
minute cited above from the April 2011 meetingsdthappens that a salesperson was
recruited in early November 2011 carrying out losvdl sales duties as well as
helping in the respondent’s call centre.

[23] Despite the attempts of Ms Humphries to persuadeotherwise, | am not
satisfied that the new salesperson role was 40%heofole that Ms Humphries had
carried out prior to her redundancy. It is cleant the evidence of Mr Wilkinson and
Mr Branks, and from the respective job descriptiohdMs Humphries’ former role

and the role of the salesperson, that the latterisoa significantly different, inferior



role in terms of responsibilities and skills comgghwith Ms Humphries’ role. It also

paid at a significantly lower level of remuneration

[24] Mr Wilkinson gave evidence that the post holdeth& new salesperson role
(Ms Hill) had been appointed because she had prsljiavorked for the respondent,
and had heard that Mr Wilkinson had not been ablearry out those sales duties
effectively once Ms Humphries’ role had been diselshed. Ms Hill had therefore

approached Mr Wilkinson asking if she could be wded to take on that role.

Mr Wilkinson had decided that his time could be eneffectively used doing higher
level duties and so had agreed.

[25] With respect to the allegation that Ms Humphriesdundancy was not
genuine, the Authority is presented with the unusitation where Mr Branks
admitted that some members of the board had alwatended to dismiss
Ms Humphries but that he, as Chairman, had no suehtion after having received
legal advice on the legality of disestablishing r@e until the financial forecast had

been presented, showing a $92,000 forecast loss.

[26] | believe that the evidence of Mr Branks and MrRkMson was credible on
these points. Mr Branks’ evidence was that therdoaembers who had always
wanted to terminate Ms Humphries’ role were veryhappy when Mr Branks had
declared that her role would not be terminated, taedfact remains that her role was
not terminated until the $92,000 forecast loss been formulated. | therefore am
satisfied that there was a genuine need to makergant saving and that the most
effective method of doing so was to disestablishHdsphries’ role. | am also
satisfied that it had not always been the intentbrihe respondent to replace Ms

Humphries’ role with a salesperson role.
Breach of the employment agreement

[27] Section 17 of Ms Humphries’ employment agreememittaias the following

clauses:

Where the Employer proposes to implement a redwylathe
Employer shall, where practicable, consult with daoemployees
affected or likely to be affected (together withithrepresentatives, if
applicable) as a result of the redundancy.
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In the event of a position being made redundant,eanployee in that
position who cannot be satisfactorily accommodabedanother

position will be given a minimum of 4 weeks notit¢ermination of

employment.

If you are made redundant, you will not be entitlem any
compensation or other entittements beyond the sgpi@ms of this
agreement.

[28] The respondent sought to argue that it had not lpranticable to have
consulted with Ms Humphries because of the urgeatinio disestablish her role once
it had been established that there needed to m#icant saving in cost. Whilst |
accept that the respondent saw that there wasassuahgent need, | do not accept that
it precluded the respondent from carrying out &dab fair consultation process with
Ms Humphries. Contrary to the belief of some emels, a full and fair consultation
in relation to a proposed redundancy need not éakmordinately long time and the
respondent could have fulfilled its obligations tods Ms Humphries under s.4(1A)
of the Act within a reasonable period of time wilhacausing itself significant

prejudice.

[29] Therefore, I find that there has been a breach@fmployment agreement in

this respect.

[30] Section 134 (1) of the Act states tleaery party to an employment agreement
who breaches that agreement is liable to a penatiger this Act Counsel for the
respondent argues that Ms Humphries is seekinghaltyefor the same conduct that
forms the substance of her personal grievance,ifgadly the failure to consult.
Counsel for the respondent refers me to the Empboyr@ourt case obalt v Fell,
Governor for Pitcairn, Henderson, Ducie and Oenlansls[2006] ERNZ 449, which
indicated that it would be inappropriate to impasgenalty for the same conduct that
has already been sufficiently condemned by a fpdihunjustifiable dismissal and an
award of remedies to the employee. | accept tigigraent and so decline to impose a
penalty for the failure to consult with Ms Humplwrieontrary to the terms of her

employment agreement.
Breach of s.4 of the Act
[31] Section 4 (1) of the Act states that:

The parties to an employment relationship specifieslibsection (2)—
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(a) must deal with each other in good faith; and

(b) without limiting paragraph (a), must not, whetldirectly or indirectly,
do anything

(i) to mislead or deceive each other; or
(i) that is likely to mislead or deceive each athe

[32] After she had been advised that she was to be shsghifor redundancy, but
before the expiry of the notice period, Ms Humpéirounsel (Mr Mackenzie) wrote
to Mr Wilkinson raising a personal grievance amgbalequestingny board minutes

or other documents relating to the redundancy asdyenesis.Mr Branks wrote a

letter to Mr Mackenzie in reply on 29 July 201K tstg, inter alia:

Without a court order, you are not entitled to aByard Minutes. | do not
believe discovery even goes that far. Furthermbrmeonder to which Board
Minutes are referred tdsic] or even whether or not they had been approved
at the next meeting subsequent.

[33] Whilst | am satisfied that Mr Branks was misinfodner misunderstood the
respondent’s obligations in relation to Mr Mackeizirequest for the board minutes,
| believe that Mr Branks (or Mr Wilkinson, to wholir Mackenzie had written) must
have been clear which minutes were referred toadmsx of the focus that had been
given to the wording of the April 2011 minutes Hdyetrespondent prior to Ms
Humphries’ dismissal, and the fact that they hadnbehanged in relation to Ms
Humphries’ post. | believe therefore that Mr Brartkad been disingenuous in his
reply to Mr Mackenzie.

[34] Furthermore, although Mr Branks gave evidencelikalid not have a copy of
the minutes in question, as he had never recehau in draft form, and although Mr
Wilkinson gave evidence that he had overwritten dingft minutes when the new
motion regarding the disestablishment of Ms Hunmgdirpost had been substituted, it
is likely that other board members would have retdia copy. The draft minutes
could, therefore, have been sought from those membed disclosed to Ms

Humphries’ counsel. No evidence was given thaf there sought from them.
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[35] | am therefore satisfied that the respondent hawk domething, namely write
in the terms Mr Branks did on 29 July 2011, thasWwkely to mislead or deceive Ms
Humphries and that it acted in breach of s 4 ofAbe

[36] Section 4 A of the Act provides as follows;

A party to an employment relationship who failedonply with the duty of good
faith in section 4(1) is liable to a penalty undleis Act if—

(a) the failure was deliberate, serious, and susddi or
(b) the failure was intended to undermine—

(i) bargaining for an individual employment agreamer a
collective agreement; or

(if) an individual employment agreement or a cdilez agreement;
or

(i) an employment relationship; or

(c) the failure was a breach of section 59B or ieecb9C

[37] Although Mr Mackenzie was required to ask again ¢opies of relevant
documentation, including directing a request torégpondent’s counsel, the failure to
provide the documentation continued after Ms Hungshemployment had ended,
and so after the respondent’s obligation towardsihder s 4 of the Act had ceased to
apply. Mechanisms outside of s 4 exist post empty to deal with disclosure
obligations. Taking this into account, whilst lliege that the respondent’s failure to
disclose the board minutes in question was delibeead was arguably serious, | do
not believe that it was sustained, as it continaéidr its obligations towards Ms
Humphries had ceased. | therefore decline to agmmnalty against the respondent.

Remedies for unjustified dismissal

[38] Section 123 of the Act provides for the provisiohremedies following a

finding of unjustifiable dismissal. Reinstateme&rds not sought. Section 123(1)(b)
of the Act provides for the reimbursement to thepkryee of a sum equal to the
whole or any part of the wages or other moneylgsthe employee as a result of the

grievance. Counsel for the respondent refers ntases which establish that, where
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an employee’s dismissal for redundancy is genuipedyified, an applicant is not
entitled to an award of lost wages. (For examBleypson Farms Ltd v Aberhart
[2006] 1 ERNZ 825 andMcGuire v Rubber Flooring (NZ) Lt@/3/06 Travis J,

AC9/06).

[39] | am satisfied that, although fundamentally flawederms of the procedure
followed, the commercial reason behind the decismulismiss Ms Humphries for
redundancy was genuine. | am also satisfied fteafdir consultation had occurred, it
would not have changed the respondent’s view oméeel to save Ms Humphries’s
salary, and it would not have resulted in Ms Hunmgshbeing redeployed to a vacancy
within the respondent (as none existed at that)tinkénally, | am satisfied that a fair
consultation would not have taken longer than Skageim respect of which period Ms

Humphries received an ex gratia payment upon timeination of her employment.
[40] Therefore, | decline to award any sum in resped23i(1)(b) of the Act.

[41] The next question is to consider whether Ms Hungshris entitled to
compensation for humiliation, loss of dignity, angury to her feelings pursuant to s
123 (1) (c) of the Act. Evidence was heard from Hlsnphries’ GP that Ms
Humphries had presented to her with depressionaaxikty several times in the
period from February 2009 to August 2011, and thatGP had noted in most cases
that these episodes had been triggered by worksssin some cases, the GP’s notes
indicated that Ms Humphries had described herselfeang very stressed by her work
situation.  Significant work related stress had nbeeported to the GP by Ms
Humphries in May 2011, when Ms Humphries had beethé throes of uncertainty
regarding the security of her job caused by theeveescribed in this determination,
and in July 2011, when Ms Humphries had been dsedis On some occasions, the

GP had prescribed stronger medication to assidtiidsphries.

[42] In Simpsons Farms Ltd v Aberhd2006] 1 ERNZ 825; the Court considered
whether it was dealing with a dismissal grievancerte of disadvantage. It took the
view that it was dealing with a disadvantage gnweagiven that the decision to
dismiss was substantively justified when the defemdbecame superfluous to the
plaintiff's business needs. The defendant’s griegarelated to the means by which

the plaintiff went about making the decision rattiem the decision itself.



14

[43] Section 103 of the Act provides that a personawgmce includes a claim that
the employee's employment, or 1 or more conditidrihe employee's employment
(including any condition that survives terminatiohthe employment), is or are or
was (during employment that has since been teredfaffected to the employee's

disadvantage by some unjustifiable action by thpleyer.

[44] Turning to Ms Humphries’ unjustifiable dismissdlete was a wilful failure to
consult with Ms Humphries, despite the respondenirny been given clear advice
about the need to follow a fair consultation routeam satisfied that this failure
constitutes a disadvantage grievance, as the éaituconsult resulted in her dismissal
having come out of the blue after Mr Wilkinson ress$ured her that her job was safe.
Although Ms Humphries had harboured some doubtsutaliee security of her
employment following her having stumbled across thiginal April 2011 board
minutes, | am satisfied that the failure to consalised Ms Humphries considerable
distress and hurt, including causing a reasonalglyifeant impact upon her health.
In this regard, | believe that a reasonably higlaraiunder s 123 (1) (c) is justified,
and | fix that award at $10,000.

[45] However, | am also very mindful of the considerablistress that had been
caused to Ms Humphries prior to her dismissal, fiday 2011, when she had begun
to hear rumours about her dismissal. These rumibadsbeen caused directly by a
board member leaking information to drivers abbetthen board decision to dismiss
Ms Humphries. This action by a board member, alghocriticised by Mr Branks

during the Authority’s investigation meeting as nedpensible, was still the action of

her employer as far as Ms Humphries had been coeder

[46] This action did not form part of the dismissal @eg because it had preceded
the final decision of the board in July 2011 toedisblish Ms Humphries’ role.
Whilst Ms Humphries has withdrawn her claim foradisantage in relation to the
historic issues she had originally relied uponén statement of problem, it is open to
the Authority to find that a personal grievanceoiber than is alleged (s 122 of the
Act). Section 160 (3) also provides that the Autlyas not bound to treat a matter as
being a matter of the type described by the partesl may, in investigating the
matter, concentrate on resolving the employmendticeiship problem, however

described. | note that Mr Mackenzie raised a pebkagrievance for unjustified
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disadvantage, relating to Ms Humphries’ treatmenthie workplace, in his letter to
the respondent dated 19 July 2011. This persoretance was raised within 90 days
of the board meeting on 26 April 2011 following whithe board member leaked the

motion to dismiss Ms Humphries.

[47] In view of the above | find that the act of the lwbanember in leaking the
April 2011 board decision to disestablish Ms Huniggirrole was an act of the
respondent. | further find that it amounted tauajustifiable disadvantage that no fair
and reasonable employer could have done in allcitteimstances at the time the
action occurred (s 103A (2)).

[48] | am satisfied that Ms Humphries suffered signiiiba as a result of this
unjustified disadvantage by her employer, includimgerms of an impact upon her
health, and that it is appropriate to award Ms Hongs a further sum pursuant to s
123 (1) (c) at a level which properly reflects wignificance of the harm done. |
assess that the harm done to Ms Humphries wasasitds serious as that done by the

respondent’s wilful failure to consult, and sox this further sum at $10,000.

[49] Having assessed the remedies, Section 124 of thpréeides that, where the
Authority determines that an employee has a petgpievance, the Authority must,
in deciding both the nature and the extent of émeedies to be provided in respect of

that personal grievance:

a. consider the extent to which the actions of theleyee contributed
towards the situation that gave rise to the persgngvance; and
b. if those actions so require, reduce the remedies Would otherwise
have been awarded accordingly
[50] | am satisfied that Ms Humphries did not contribiatdner personal grievances

in any respect, and so | do not reduce the sumsdagdainder s 123 (1) (c).
Orders
[51] The respondent is to pay to Ms Humphries the falhgvsums:

a. $10,000 pursuant to s 123 (1) (c) of the Act inatieh to the
disadvantage she suffered in her employment ddieetéeaking of the
board decision to disestablish her post in April 20
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b. A further sum of $10,000 pursuant to 123 (1) (cjhef Act in relation
to the disadvantage caused by the wilful failurecemsult with her

about the decision to disestablish her post in 2Q[1.
Costs

[52] Costs are reserved. Any claim for costs by theiegpl should be made by
lodging and serving a memorandum within 28 daythefdate of this determination,

and the respondent shall have a further 28 dalygltge and serve any reply.

David Appleton
member of the Employment Relations Authority



