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DETERMINATION OF THE AUTHORITY

[1] By determination AA164/06 (10 May 2006) the Aatity rejected the
applicant’s claim that she was entitled to a paynoé$118,038 for unpaid salary and
holiday pay accrued to 30 June 2003. However h@mcalso sought a further
amount for salary entitlements accrued betweenlyl 2003 and 25 August 2005.
Determination AA 164/06 dealt with a disputed aspédeave payments which were
to be deducted from that entitlement but left timalf calculation of the amount of
salary owing to the parties. Leave was reservedh® parties to apply for further
determination of those entitlements should thatdmessary.

[2] The applicant has challenged the Authority’sedaination on the payment of
salary and holiday pay accrued to 30 June 2003t @lmallenge is awaiting hearing
by the Employment Court.

[3] Meanwhile the parties have not been able te@aghe calculation of salary
remaining unpaid for part of the period betweenully 2003 and 25 August 2005.
The applicant seeks a determination of her entél@siand an order for interest on
the amount owed to her. The respondent seeks @er ainder s131(1A) of the
Employment Relations Act 2000 (“the Act”) for payméy instalments of whatever
amount it is found to owe the applicant. Thesedssare not affected by whatever
decision the Employment Court may make on the @fattte Authority determination
AA 164/06 that is under challenge. The partieseagihat the Authority should
determine the salary and leave entitlements owedhfo period 1 July 2003 and 25
August 2005.

The issues

[4] In considering the present problem for resaointil have referred to the
following material: memoranda of applicant’s codrfded on 4 July, 28 August 2006



and 3 October; memorandum of respondent’s prevdoussel filed on 24 July 2006;
briefs of evidence from the respondent’s majoriareholder and director Joanne
Holley and finance associate Heather Hopkins fled26 September 2006; Authority
determination AA164/06; and the answers to questgwen by the applicant and Ms
Holley and Ms Hopkins at the investigation meetwfgl8 October. | have also
reviewed documents, statements and submissiorts fidle the earlier investigation
resulting in determination AA164/06.

[5] The issues requiring resolution are:

(a) what leave entitlements and payments need &tlidged for in determining salary
outstanding for the period July 2003 to August 2G0%

(b) should interest be paid on the outstandinggasand

(c) should any outstanding salary be paid by instalts?

Background

[6] The applicant is the respondent’s financial tcolter. As well as being an
employee of the respondent, she is also its miynehareholder. Shareholding issues
developed into an employment dispute which was dghigject of the Authority’s
determination AA 164/06.

[7] As a result of the dispute the applicant hasattended work since 24 August
2005. She was paid for the period 15 August t&@tember 2005 but has not been
paid since then.

[8] | was told at the investigation meeting on 18t@er that the respondent has
recently conducted a restructuring exercise angegshe applicant with one month’s
notice of redundancy.

Leave entitlements and outstanding salary

[9] The starting point for identifying salary owetb the applicant is the
respondent’s own analysis provided during the egmpent dispute which developed
in the latter part of 2005.

[10] The company identified salary not paid to #pplicant during the years 2001 to
2005 totalling $183,404 gross. The applicant arsdHdlley had arranged not to draw
their full salaries during this period to assissttflow in the business. Unpaid salary
owed to the applicant up to 31 June 2003 — totnl#i06,422 — was found by

Authority determination AA164/06 to be foregoneaim arrangement to buy shares in
the business.

[11] The applicant claims the difference — the antoof $76,982 — as salary
outstanding and owed to her.

[12] The respondent accepts some salary is owedafgutes it is entitled to make
certain deductions resulting in a total of $53,@R@. These deductions, which will
be addressed in turn, are:

(a) A holiday pay entitlement of $11,596 accrue@1aJune 2003; and

(b) The sum of $4,673 for 13.5 days of paid leadeh by the applicant that the
respondent says was in excess of her leave engitierand



(c) The sum of $7,615 for salary paid to the maypit for the period of 25 August to
27 September 2005 when she was absent from wonkhatt she said was “stress
leave”.

[13] Another element to be assessed in the calounlaif salary and holiday pay
owed is the applicant’s claim that she is entitieédnother 15 days annual leave for
the period from 31 August 2005 to 1 September 2006.

Holiday leave entitlement to 31 June 2003

[14] Determination AA164/06 found that the accuntedbleave entitlement to 31
June 2003 was foregone by the applicant as pdreioagreement to purchase shares
in the respondent business. However that doeemitite the respondent to deduct
that amount from the salary owed. The leave emiéint was additional to the salary
owed, not part of it. That element may not be déshl

Residual |eave entitlement

[15] Determination AA164/06 found that calculatiosf the applicant’'s leave
entittements should be on the basis that she wattednto 50.5 days noted on her
leave form in May 2005. This finding acknowledgldt Ms Hormann’s entitlement
as recorded by the company have been “inflatedthmattin May 2005 Ms Holley had
encouraged the applicant to take additional paavdebecause she having some
difficulties with her return to work after takingagental leave. Ms Holley had done
that in good faith and Ms Hormann had taken thedea reliance of their mutual
understanding at that time that Ms Hormann hadtpleh leave owing and should
take it.

[16] Subsequently close review of the company msauestioned the basis of the
accrued leave total taken at that time. This gmestesurfaced at the 18 October
investigation meeting, particularly in Ms Hopkirésidence. The particular concern
is that the leave entitlement total of 50.5 daysha®d in May 2005 included 33.5
days leave accrued to 31 June 2003 with a val@#ldf596 which was found to be
part of the entitlements forgone for purchase afs$ in the business.

[17] There is some force in the respondent’s arguno@ that point. However the
earlier finding on the leave entitlement total mbbe May 2005 was made in relation
to the mutual understanding of the parties at tina, which may not have been the
accurate technical position. The earlier findingsveffectively that the understanding
acted on then should not be changed because aman®it dispute had developed
subsequently. | consider that assessment, madsuity and good conscience,
accorded with the substantial merits on that paldicpoint.

[18] However | accept respondent’s counsel subaistiat should the Employment
Court take a different view than the Authority orhether the 33.5 days leave
entitlement accrued to 31 June 2003 was ‘canceligdthe share agreement, that
leave has already been provided to the applicashtpaid for by its inclusion in the
deemed total of 50.5 days as at May 2005. Shtatllte necessary it is a point that
counsel will no doubt ask the Court to take intecamt. For present purposes,
however, the respondent is not entitled to dedoetdum of $11,596 from salary
owed to the applicant.



Other leave deductions

[19] The additional leave, taken during the permfdMay to August 2005, was
arranged to be for 64 days. However the applicays ghat she in fact took only 51.5
days of additional paid leave as she worked nifledays and 7 half-days, totalling
12.5 days, during that 64 day period. Allowing fer deemed leave total at the time
of 50.5 days, she exceeded her leave entitlemeanlyyone day.

[20] The respondent criticises that calculationisgynly the applicant worked for it
on only three of those 12.5 days. Those three de&ys when Ms Hormann worked
to cover a leave break for Ms Hopkins. It says dklger 9.5 days should not be
regarded as days worked because they were eithigrotiawhich the applicant was in
receipt of a statutory Paid Parental Leave payr(f&®RL payment”) or only attended
the workplace to have lunch with other staff oeatted meetings in her capacity as a
shareholder rather than as an employee.

[21] | find no basis for the respondent’s argumtrdt eight days worked by the
applicant while receiving the PPL payment shoulddgarded as days on which she
was on paid leave. The respondent did not suggasthe applicant did no work of
any value to it on those days. Rather | accep@af@icant’'s argument that she did
work on those days and is entitled not to have tdesoounted as days on which she
was on paid leave. She accepts that she must@dmlRD if there is any difficulty
with her being paid by the respondent for a dayvbich she was also receiving the
PPL payment. It was her obligation to notify IRDany return to work during a
period for which she was receiving a PPL payment.

[22] | find no basis for the applicant’'s argumemttshe should not have included as
paid leave a further five days (one full day andrfbalf-days, amounting to the
equivalent of three days) on which she came ifunch with various staff members
or attended shareholder meetings. These were wlaga she attended at her own
election or in her own interests, socially or ashareholder. They were not for the
purposes of work as an employee. The applicane gavevidence otherwise except
that “others” — which | take to be a reference ts Molley — were paid while
attending shareholder meetings. However Ms Hadlegorrect in replying that this
was because she was also attending work and woakiagn employee on those days.

[23] The net effect of these findings is that tipplacant worked on 10 full days and
one half day during the May to August 2005 peridéhtended leave so in fact took
53.5 days of additional paid leave, not the plan6dddays. Consequently she
exceeded her leave entitlement of 50.5 days byetll@ys. The respondent has
already paid the applicant for those three days raag deduct it from the salary
owed.

Pay for the period of 25 August to 27 September 2005

[24] The respondent says it is entitled to dedu@1$ paid to the applicant for the
period of 25 August to 27 September 2005 when sheined away from work on
what she described at the time as “stress leavEie respondent relies for that
position on the earlier Authority determinationding that the applicant had not
established that the cause of her absence was “retaiked stress” related to any



breach of duty owed to her as an employee by thgorelent. Rather the evidence
supported the view that the applicant found theedi@der dispute distressing and
decided to stay away from work until it was resdlve

[25] The respondent cannot take that finding — Whigally dealt with a claim by the
applicant for compensation for hurt and humiliat{@rich was not awarded) — to the
extent of altering a decision that the respondeaderat the time to keep paying the
applicant’'s salary. While it is correct that thewas no contractual provision for
“stress leave” but was rather the applicant’s ovescdption of the basis of her
absence, neither were the continued salary paymmeatie conditional on any such
subsequent finding of “work-related stress” to ifysit. The respondent chose to
continue paying the salary. The applicant saysgha understood that the payments
were made from existing sick leave entitlementsstogped once that was exhausted.
Either way | find there is no basis for recoupihgge wage costs now from salary
owed to the applicant.

Additional annual |eave entitlement

[26] The applicant suggests that she is entitletbus16 of the Holidays Act 2003 to
an additional year’'s annual leave entitlementstha period 31 August 2005 to 1
September 2006. | understand that argument taabedoon the notion that although
she has not actually attended work for that peisbe, remains — for the moment — an
employee of the respondent and qualifies on théskhat she was continuously
employed in that year. Section 16(2) and (3) & Holidays Act 2003 deals with
what constitutes continuous employment. The apptiovas not on paid leave,
parental leave, protected voluntary service, ACGpaid sick leave or other unpaid
leave of no more than a week. She and Ms Holbeyitned to me that there was no
agreement made for a period of unpaid leave foafiicant of more than one week.
Consequently | find the applicant was not, for theposes of the annual holidays
entitlement provided under s16(1) of the Holidays,An “continuous employment”
for that period.

Determination

[27] For the reasons outlined above | find that the respndent owes the
applicant the sum of $75,943.66 gross in outstandjrsalary. That is the amount
of outstanding salary less the three days of addinal leave already paid.

Should interest be paid on the outstanding salary?

[28] The applicant seeks interest on outstandidgrgaunpaid as far back as 31
March 2004.

[29] The power to award interest on part or the Mhof money owed is
discretionary.

[30] I find that the applicant is entitled to inést on the amount now confirmed to be
owing to her. However | do not consider it justextend any requirement to pay
interest back into the period in which the applicamd Ms Holley had both agreed to
draw only part of their salary entittement. Thaasaa business decision they both
freely made and the applicant must accept someomegglity for the cost of that



decision although she has more recently changednivet. On the other hand it is

clear from the respondent’s earlier submissionsith@as accepted since April 2006

that it owed a substantial amount of money to fhglieant. This was even clearer
from the date of Authority determination AA164/0&lthough the respondent has

since argued there were difficulties calculating grecise amount owed, it accepted
in submissions on 4 April 2006 that at least $59,%#és due. It has taken, as far as |
am aware, no steps to pay even part of that amehite disputing the larger amount

sought by the applicant.

[31] Balancing those considerations | consideritittiat the respondent pay the
applicant the following interest on the salary owedther:

Back interest

(1) For the period from 11 May to 27 October 2006 (#1&69s) interest, at the
90-day bill rate on 30 October 2006 of 7.56 pertg@dus one percent, on
the amount of $75,943.66 amounting to the sum 60820; and

Future interest

(i) Monthly interest on the amount outstanding on & @ay of each month
starting from 20 November 2006 until the amount @ve paid in full,
such interest to be calculated at the 90-day &i# pn the 20 day of each
such month plus one per cent.

[32] The respondent is to pay the interest ordearedoaragraph [31](i)) to the
respondent by no later than 20 November 2006.

Should outstanding salary be paid in instalments?

[32] The respondent asks the Authority to exerdisediscretion under section
131(1A) of the Act to order payment of the moneyedwto the applicant by
instalments as the financial position of the emptagquires it.

[33] The respondent has provided a summary ofri§itpand loss statements for the
period ending 31 August 2006. This shows a tragwadit loss for the present year.

The applicant was sceptical of this statement. r&lted that the previous two years’
statements of financial performance of the respohsleowed healthy net profits. She
sought an order for the provision of an extensig@ege of financial and trading

information from the respondent. | did not consitlenecessary or helpful to require
that information or engage in the level of forenamguiry that would result.

[34] 1 accept Ms Holley’s evidence that the respartccannot pay the salary owed in
one lump sum. There was evidence of very largal legsts arising from the present
dispute and upcoming costs in re-leasing or reiogathe respondent’s premises.
Further | accept that the dispute between the egmiiand respondent has diverted
attention and resources, within what was only a-fierson operation, from its daily
business and ability to operate profitably. Theemize of the applicant has denied the
business the benefit of her skills over the lastryelt has also affected the level of
credit available from a major supplier which wilhlg provide credit beyond a set
limit if personal guarantees were given, and sucérgntees are now only available
from Ms Holley and not the applicant.



[35] However | do not accept the low level of irnstants proposed by the
respondent. It suggested payments of only $50@mthmfor 18 months followed by
payments of less than $2000 a month for at legetaafter that.

[36] The applicant is entitled to the benefit of batstanding salary earlier than that,
even allowing for her earlier agreement to leavenithe business for cash flow
purposes.

[37] The respondent is ordered to pay the sum awetie applicant in 12 monthly
instalments of $6328.63 a month. Each monthlyainstnt to be paid on the 2@ay

of the month. Also to be paid with each monthlistaiment is the monthly interest on
the total outstanding salary as at thé" aff that month (calculated prior to the
payment of that month’s instalment) and calculaaédhe rate as set at paragraph
31(ii) above.

[38] The respondent may increase the amounts paddh instalment or pay the full
amount owing at any time within this period if itsives to do so.

Summary of orders
[39] The respondent is to pay to the applicant:

(1) By no later than 20 November 2006, the sum of $30@® gross, being
interest for the period of 11 May to 27 October 2006 (169 days)n
salary owed of $75,943.6@&nd

(i) Monthly instalments of $6328.63 on the 2D day of the month for the
next 12 months, starting on 20 November 2006; and

(i)  monthly interest on the outstanding salary at the @" day of each such
month (calculated on the outstanding salary prior 6 the payment of
that month’s instalment and at an interest rate eqivalent to the 90-
day bill rate for that day plus one percent).

Costs

[40] The parties are encouraged to agree betwemmglves any issue of costs in
relation to the applications dealt with in thisetatination. Should they be unable to
do so, either party may file a memorandum seekimigtarmination of costs which
will be set after the other party has been provigd#l an opportunity to reply.

Robin Arthur
Member of the Employment Relations Authority



