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DETERMINATION OF THE AUTHORITY

Employment relationship problem

Anthony Hewitson says that he was unjustifiablynmdssed by his former employer,
Singleton & Hansen (Plumbing) Limited (“SingletonHansen”).

Singleton & Hansen has in turn filed a counterclaeeking the return from Mr
Hewitson of wages it says it has overpaid himalgb says that Mr Hewitson was not
dismissed, but that instead he resigned.

Background

Murray and Annette Davidson are the two directorsSmgleton & Hansen. In
general Mr Davidson takes charge of day to day aimers while Mrs Davidson
assists with financial and administrative matters.

Mr Davidson interviewed Mr Hewitson for a positias a plumber in April 1994.
Two of the matters which were allegedly raisedhat time lie at the heart of the
claim and the counterclaim respectively in this Eypment relationship problem.



| deal with the background to the counterclaimtfirlt is based on an allegation that
Mr Hewitson represented to Singleton & Hansen tietwas a registered plumber,
and on the basis of that representation the compaiasyMr Hewitson a higher rate of

remuneration than it would otherwise have donedidtso because, at that time, it
was applying the rates of pay contained in the redpNew Zealand Plumbers and
Gasfitters Contractors Award. By 1994 Mr David$ad increased the actual rates in
order to reflect inflation, but maintained the teléies between them. Clause 45 of
the expired award included the following rates:

Per Hour
$
“For a Registered Plumber & Gasfitter as defineduihclause 1.7.8 of clause 1 11.09
For a Registered Plumber as defined in subclaiséllof clause 1 10.87

For a Plumber ... who has not applied to the Plusmi@asfitters & Drain-

layers Board for Registration, but has gainedss ia Trade Certificate

in Plumbing or Gasfitting 10.00
For an indentured Plumber & Gasfitter definedibdause 1.7.13 of clause 1 9.78

45.16Paymentsfor registration

45.16.1 In addition to the wage rates for Plumbersn the foregoing clauses ... a
Plumber ... who has applied for registration asafteman paid the
appropriate fee and received his registration @aftsman shall be paid:

@ ...

(b) for registration as a Craftsman Plumber or a Qnats Gasfitter under

section 21 or 22 of the Plumbers, Gasfitters arairidayers Act 1976 1.09
(“the PGD Act”)

45.16.3 In addition to the wage rates prescribedfombers .. a Plumber ... who has
applied for registration paid the appropriate fed eeceived his/her registration shall be
paid in addition to the rates prescribed in sulsgBadb.16.1 ... $15.22 per week extra.
['the registration allowance’]”

A craftsman plumber is registered as such underP@® Act, and must hold a
current plumber’s licence under the Act. A registeplumber is registered as such
under the PGD Act, and must hold a current plunsbkcence under the Act. An
indentured plumber is a person who has served preagiceship in plumbing and
gasfitting, and is competent to undertake certawmrkwprovided that a limited
certificate has been issued under the PGD Act.atAbe date of commencement of
his employment at Singleton & Hansen Mr Hewitsond haompleted an
apprenticeship in plumbing and gasfitting, butlldence had lapsed. Accordingly he
did not fit within the definition of craftsman pllar or registered plumber. He
should probably have been paid as an indenturedijgu

Mr Davidson acknowledged that he did not ask Mr K& about his registered
status at the time when he interviewed him. | ptd¢keat Mrs Davidson asked Mr
Hewitson whether he was a registered plumber anHidvitson replied that he was.

Mr Hewitson alleged that he had been employed gduenber on a ‘limited’
registration basis, and that he told Mrs Davidsbhis status in the hearing of Gail
Bryant who worked in the office at the time. Batlomen denied that such a



reference was made, and had never heard of a catetgined as ‘limited’
registration. No-one asked Mr Hewitson for a copyis certification or registration
documents, because Mrs Davidson was preparededvalkiewitson’s word.

Section 20 of the PGD Act provides for a registehalders of limited certificates.
Section 38 of the Act provides for the issue ofitéd certificates to plumbers
allowing them to do sanitary plumbing as definedi the holder must either work
under direct supervision by a craftsman plumberewmistered plumber, or in the
employ of such a person. In some circumstancestdupervision is obligatory.

In the light of the implications for this on the yan employed plumber works, and
because Mr Hewitson’s work did not appear to becalled in the light of such
limited registration, | consider it unlikely thatrNHewitson fully disclosed his status.
| consider it likely that when Mrs Davidson askedh lwhether he was registered, the
reply was merely ‘yes’.

Thereafter Mr Hewitson was paid as if he were asteged plumber, receiving the
base rate for a registered plumber as well as ltbeances payable for registration.
The company did not become aware of his true stattisJuly 2000, after the Master
Plumbers’ Association had sought a list of staffl &ineir registration numbers. At
about that time Mr Davidson ascertained that Mr ke had not renewed his
licence for approximately 10 years. Steps wera tlagen to obtain registration for
Mr Hewitson, and he qualified for registration agraftsman plumber in February
2001.

Singleton & Hansen seeks in its counterclaim t@vec the sum of $19,805.86. The
calculation takes into account the difference betw¢he rate for an indentured
plumber and the rate Mr Hewitson was paid fromda& his employment began until
the approximate date of his registration. Therigincludes the sum of $4,080.29,
being the total registration allowance overpaid.

The background to Mr Hewitson’s personal grievaats begins with the 1994
interview.

Mr Hewitson’s employment terminated because of Mwibdson’s view that he was
doing unauthorised ‘homers’. A homer is plumbingrkvcarried out for family and
friends on the plumber’s own account, rather theaugh the employer’s business.

During the interview the extent of the ability to tomers was raised, and Messrs
Hewitson and Davidson had a discussion about ttietlfiat a previous employer of

Mr Hewitson’s did not allow homers at all. Mr Ddgbn advised that Singleton &

Hansen was a little more relaxed than that, aboivad homers for close friends and

family. Materials could be purchased through tbengany accounts, provided Mr

Davidson’s permission was sought first. Homersemer be done outside normal

work hours. Mr Davidson did not recall whethertael stated his preference that no
money change hands for the labour component ofvtrg, but that aspect was not a
key factor in the termination of Mr Hewitson’s erapient.

At the time Mr Hewitson had a number of personahtaots for whom he did
plumbing work, including nurses from the Tokonuidpgdal. He described these



contacts as his ‘personal following’ and it appehet his availability to assist people
connected with the Hospital was spread whether dwglvof mouth or otherwise. Mr
Hewitson said he told Mr Davidson he had a follayyialthough Mr Davidson did not
remember this.

The incident which led to the termination of Mr Hesen’s employment concerned a
guote he had given early in March 2001 to a pefesowhom he was proposing to do
a simple spouting job as a homer. When he caliethe client to price the job for
her, he found the job was more extensive than allddd him to believe it would be.
He gave her a handwritten estimate of $640 fofjdbeon a plain piece of paper. He
said his ‘quote book’ was in his vehicle.

On or about 12 March 2001 the client, believing ¢isémate had been provided on
behalf of Singleton & Hansen, advised the officenadstrator, Rita Tootill, that the

company’s quote for replacing her spouting lookadbtirable. Singleton & Hansen
had no record of the quote and did not take théemany further. Then on 16 March
2001 the client telephoned the Singleton & HansHiteoto say that the job was

theirs as set out in the quote. The client wag@s$& bring the quote into the office,
where Mr Hewitson was identified as the originator.

On 19 March Mrs Tootill referred the matter to Maidson.

Mr Davidson took the matter extremely seriously ardanged to meet with Mr
Hewitson on 20 March 2001 to discuss it. If th@tguwas purporting to be a quote
on behalf of Singleton & Hansen, then Mr Davidsad hesponsibility for completing
all quotes for the company. However it appeareiitdavidson that Mr Hewitson
was purporting to quote for work on his own behdlfnce the matter was brought to
its attention, Singleton & Hansen put its own folgpaote in for the work in question
and the quote was subsequently accepted.

During the discussion of 20 March Mr Davidson asKkdd Hewitson for an
explanation, and Mr Hewitson replied that the dias ‘his’ client and he had given
her a written quote. There was a conflict in tkelence over whether Mr Hewitson
expressly relied on company practice regarding lmemieut no dispute that Mr
Hewitson referred to the client in question as’‘bient. There was also a conflict in
the evidence regarding whether Mr Hewitson ackndgael that he was in a company
vehicle or wearing a company uniform at the timeewlhe gave the quote. | accept
Mr Davidson’s evidence to the effect that such Wir@scase because the way in which
the quote had come to the company’s attentionaalsat likelihood very starkly.

There was also a conflict in the evidence over iretMr Davidson advised Mr
Hewitson at the start of the meeting that dismisgas a possibility, and whether
during the meeting Mr Hewitson said he would prevalletter of resignation. One
of the major issues between the parties concerrfegther Mr Hewitson offered a
resignation which was accepted, or whether he me@lised that he would think
about the matter.

| resolve the matter by saying that, even if Mr ktsan did offer a resignation which
was accepted, Mr Davidson led him to that point. r BMavidson frankly
acknowledged that he was ‘gutted’ when he foundatgut Mr Hewitson’s quote,



and that he told Mr Hewitson he might as well behia own business. In his
statement of evidence Mr Davidson wrote that dfeehad indicated to Mr Hewitson

that his behaviour was not acceptable, Mr Hewitsenptied that he would write a letter of
resignation and that it would be given to me iroapite of days. | indicated that if he wished tsiga

| would be happy for this to occur and assist him tould.” In further discussion an
agreement was reached which allowed Mr Hewitsomge some of Singleton &
Hansen’s equipment to assist him to set up hislowamness.

| have read such written material in the lightloé personal attitudes evidenced at the
investigation meeting. Thus | conclude that Mr [dawen’s anger and disappointment
with Mr Hewitson caused him to lead the conversatio the direction of Mr
Hewitson’s departure to set up his own businesstanie resulting discussion about
resignation. Thus, at best, if Mr Hewitson offiéme resignation on 20 March rather
than merely discussing the possibility of doing tben the resignation was offered in
circumstances where it amounted to a construcismidsal.

On the afternoon of 20 March Mrs Hewitson teleplibiMr Davidson to express a
concern about what she saw as her husband’'s damidshe matter was left for
further discussion, before Mr Hewitson telephonedFeiday 23 March to say he
believed he had been unfairly dismissed.

On 26 March Mr Hewitson reported for work, and askér Davidson to give him a
letter confirming that he had been dismissed. Mwibson refused to do so. The
parties arranged a further meeting to be held oMaith, and attended by Messrs
Davidson, Hewitson, their respective solicitors sN\rewitson and Mrs Tootill.

The meeting was set up on the basis that it woeld ldisciplinary meeting. Mr
Davidson wrote a letter dated 26 March 2001 in Wwte said he was concerned at
Mr Hewitson’s misconduct and sought to discuss Mmiison’s carrying out work
for personal gain, and use of company vehicle t@miobthe gain. Mr Hewitson’s
solicitor wrote to Mr Davidson by letter dated teme date, but | am not satisfied it
was received. Mr Hewitson said the solicitor deded it to Singleton and Hansen,
while the solicitor said Mr Hewitson did so ‘to thmest of my knowledge’. Mr
Davidson did not recall seeing it.

During the 27 March meeting Mr Davidson again iegiiMr Hewitson to explain his

actions in providing the quote in question, andaaime when he was using the
company vehicle. Mr Hewitson repeated the explanahat he had his own client
base and that the customer for whom he had protlieduote was ‘his’ client. He

said others employed at Singleton & Hansen did meraad he did not see why he
could not do so too.

Thereafter the discussion took a downward spirdfliaglewitson’s solicitor sought a
negotiated exit and Mr Davidson raised the conedrith has now taken the form of
the company’s counterclaim against Mr Hewitson.fddmnately it was apparent that
the responsibility for that state of affairs restsh both solicitors. Mrs Hewitson
commented at the investigation meeting that sheeperd the meeting of 27 March
as one in whichmost of the time the solicitors were having a ge@ach other. | have never seen
anything like it” | consider it likely that her comment was justifiedhich is
unfortunate but not a matter that can be held agaither of the parties themselves.



Because the meeting became heated Mr Davidson teaidvould consider Mr
Hewitson’s explanation and advise of his decislmnfbllowing day. Accordingly on
28 March he telephoned Mr Hewitson to say he betleMr Hewitson’s action in
qguoting for a client Mr Hewitson considered his owatile in Singleton & Hansen’s
employ, was serious misconduct. Mr Hewitson’s eplent was terminated as at
5 pm that day.

Each party has criticised the genuineness of therat actions. Regarding the real
reason for Mr Hewitson’'s dismissal, the dismissasuited from his actions in

providing a quote to the client and had nothingaowith any rate of pay to which he
might become entitled as a result of gaining higsteation. As for the counter claim,
it was obviously prompted by Mr Hewitson’s actioms the circumstances

surrounding his dismissal. However that is nofisiint in and of itself to defeat an

otherwise valid counter claim.

Deter mination of personal grievance

At the heart of Mr Hewitson’s explanation of hisnatted behaviour in obtaining a
guote from the client was his allegation that he @aing no more than his colleagues
were doing pursuant to the company’s policy on heméle also made a half-hearted
attempt in his written statement to say that he m@asecessarily proposing to do any
of the work himself anyway, but | did not find thabposition credible.

Mr Hewitson recounted an incident in which he sdaugbm Mr Davidson a small

part in association with work he was doing helpanfyiend after working hours. Mr
Davidson acquiesced. The request was clearly nithe policy Mr Davidson had

articulated and it does not support Mr Hewitsorkplanation. He mentioned the
activities of another employee (now deceased) wdiwiedl out work on tenanted
premises which the employee owned. The employsaisities were known and he
put his materials through the company account. iriAglaere was nothing in that
information to suggest a breach of the homer polikir Hewitson also alleged that,
several years earlier, an employee was talking tabaving a whole house to work
on, and wondering how he would fit the work in agrihis weekends. Mr Davidson
knew nothing of this.

There may have been scope for abuse of the hontey gmut Mr Hewitson was
unable to produce evidence of abuse on the padtlwr employees, or that Mr
Davidson was aware of any such abuse but failedtton it.

Mr Hewitson’s own admitted activities went well loey the activities permitted by
the policy. Indeed Mr Hewitson did not attemptt@isg argument that the activities
were within the policy, relying instead on an argunthat the people for whom he
did work were ‘his’ clients. That approach carribe seeds of its own destruction as
it is not consistent with his obligation of goodttieand fidelity towards his employer.

Accordingly | conclude that the dismissal was jiesti. Mr Hewitson does not have a
personal grievance.



Deter mination of counterclaim

| dismiss the claim for repayment in respect of hioerly rate of pay on the ground
that it is not proved that Mr Hewitson would haveeh offered and would have
accepted the lower rate of pay when his employrhbegan. The possibility of further
negotiation remains open. In addition it is natyad that Mr Hewitson would have
continued to accept the lower rate, plus an ineredghe rate of 2% per annum, in
each of the remaining years to which the claimtesla Thus, leaving aside the issue
of liability, the quantum of the claim is not andopably cannot be proved.
Accordingly that part of the counterclaim is dissad.

The allowance is a different matter. It was sefedyadentifiable as such from the
outset, and was paid at a standard weekly rateathsitnot the subject of negotiation
and remained the same throughout the period reidweathe claim. It was paid to
registered plumbers employed at Singleton & Hanaed, with the exception of Mr
Hewitson it was not paid to unregistered plumbeitswas paid to Mr Hewitson in
error because Singleton & Hansen believed Mr Hewitsas registered. According
to the award on which the rates of pay were baseel of the reasons for the existence
of the allowance was to cover annual registrategsf which the plumbers remitted
themselves. Finally it was separately identifiadthe company’s payslips and pay
records.

Accordingly | am satisfied that, if liability existthen quantum can be proved in the
sum of $4,080.29.

| asked the respondent to specify the legal basmisafy liability attaching to Mr
Hewitson. In response the respondent has religth@provisions of the Contractual
Mistakes Act 1977, on the ground that s 162 ofEhgployment Relations Act 2000
confers on the Employment Relations Authority thesgdiction to make such orders
as are available under the Contractual Mistakes. ActThe law concerning
misrepresentation was not relied on.

Section 6 (a) of the Contractual Mistakes Act aHovelief to be granted if, in
deciding to enter into a contract:

the party entering into it was influenced by atenal mistake, and the other
party knew of the mistake; or

both parties were influenced by the same mistake;

both parties were influenced by a different nkstabout the same matter of
fact or law.

There was no evidence that Mr Hewitson was mistak®svut his registered status.
Accordingly the second and third of the above aH&ves do not apply. Regarding
the first alternative, even if | assume SingletorH&nsen decided to enter into the
employment relationship under the influence of atake that was material to it, | am
not satisfied that Mr Hewitson knew of the mistakdde did have a form of
registration, but he was not specific about itsureat | do not consider evidence of
that kind to be sufficient to fix him with knowledgof any mistake under which
Singleton & Hansen was labouring.



Accordingly | conclude that the respondent has established a legal basis for
liability on Mr Hewitson’s part. For that reasodismiss that part of its counterclaim
also.

Costs
Costs are reserved.

The parties are invited to reach agreement on thtemthemselves. If they are
unable to do so they shall have 14 days from tie ofethis determination in which to
file and serve memoranda on the matter. If eithishes to reply to anything in the
memorandum of the other there shall be a furtheetworking days from the date of
receipt of the relevant memorandum in which to dihel serve such reply.

Rosemary Monaghan
Member, Employment Relations Authority



