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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Mr Hepburn) alleges that he was stifjably dismissed from
his employment by the respondent (Huhtamaki), thatwas disadvantaged by
unjustified actions of Huhtamaki, and that he saffiebreaches of good faith as well.

Those claims are all denied by Huhtamaki.

[2] Mr Hepburn sought interim reinstatement to his pasipending the disposal
of his substantive personal grievance and thatiemn was, in the usual way,
considered first by the Authority. By determinatidated 18 November 2011, the

Authority denied Mr Hepburn’s application for int@rreinstatement.
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[3] Mr Hepburn was employed as the Regional Managefiusftamaki based at
Wellington. Mr Hepburn was the only employee ofhithmaki based in Wellington
and he reported to Mr David Smeekes who was théh®ouRegional Manager based
at Christchurch. Mr Hepburn’s role was sales fgedsand he serviced the lower half
of the North Island on behalf of Huhtamaki. Hispayment had continued without

incident for six years.

[4] During the early winter of 2011, Mr Hepburn sufféreealth problems which
were unexplained. In particular, there was arxplaned weight loss and an episode
of cellulitis. The latter condition resulted in Mepburn having a brief period in

hospital.

[5] Mr Hepburn returned to duty on 1 August 2011 andentihe evidence before
the Authority is disputed about what happened néxére were conversations
between Mr Hepburn and his manager, Mr Smeekesytatat ill health. The
suggestion of a period of two weeks’ sick leavestmver his health and resolve some
issues of stress from home and the workplace, aagassed.

[6] The proposed two weeks’ sick leave was consentég tduhtamaki. As part
of the process of granting the leave, Mr Hepburs g@oken to by a senior manager
of Huhtamaki, Mr Mosen, who had become aware of igmie because of a
conversation he had had with Mr Smeekes. Mr Mospoken to Mr Hepburn
because Huhtamaki wanted to understand more cledrff was causing the stress
and what more Mr Hepburn could say about the natifes iliness. In the result,
Huhtamaki simply confirmed to Mr Hepburn that hesldouse his accumulated sick
leave to recover his health.

[7] Mr Hepburn took sick leave from 16 August 2011 @August 2011. There
is dispute between the parties as to what the wsrafficers of Huhtamaki knew
about Mr Hepburn’s proposed usage of the periosialf leave. As a matter of fact,
Mr Hepburn used the bulk of the time to travel @eas to Europe.

[8] While Mr Hepburn was away on sick leave, his warkaéds were accessed by
Mr Smeekes who was seeking to ensure that there meeclient contacts that needed
to be followed up in Mr Hepburn’s absence. Thajuiny led to Mr Smeekes coming
upon emails between Mr Hepburn and a young foreigman. Huhtamaki say that

the emails between Mr Hepburn and this young womare romantic in nature and
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they considered that the existence of these ermaggested that Mr Hepburn’s real

motive for obtaining time off was not in fact ashed described it at all.

[9] Huhtamaki decided to investigate and call Mr Hepbtm a meeting on
1 September 2011. Huhtamaki referred to the emaihanges noting the apparent
disjunct between those emails and Mr Hepburn’s estjtor sick leave. Mr Hepburn
said that he had travelled first to London and thether afield to see friends and he
indicated that he had stayed in hotels and “slepstnof the time”. Huhtamaki
indicated at the meeting their preliminary view ttithey had lost all trust in
Mr Hepburn and that the matter would be taken sshjoand it seemed unlikely that
the employment relationship could continue. Hulakimwrote to Mr Hepburn on
8 September 2011 setting out their principal camgeand indicating the likely
outcome if those concerns were not satisfactordigressed. Mr Hepburn was
requested to attend a further meeting and this fake on 15 September 2011, at
which Mr Hepburn was represented by counsel. Ad theeting Mr Hepburn told
Huhtamaki that the emails were merely flirting dvelspecifically denied requesting
sick leave, saying that Huhtamaki (Mr Smeekes) dféeted it to him. Mr Hepburn

also contended that he had always told Mr Smedkedrtuth about where he was

going..

[10] By letter dated 19 September 2011, Huhtamaki seéttloeir preliminary
findings on the two concerns identified in the earletter of 8 September 2011 and
also identified a fresh allegation of misleading hitimaki's employment
investigation. An opportunity for Mr Hepburn tospmnd was provided and after
consideration of those further submissions from Hépburn, Huhtamaki wrote
finally on 30 September 2011 confirming all thrdkegations were made out and
proposing the penalty of instant dismissal. Mr blam was given an opportunity to
respond on penalty and on 10 October 2011 thereawadeo conference between the
parties at which Mr Hepburn was summarily dismissed

Issues

[11] The Authority needs to consider the following qies in reaching a

determination in this matter:
(@) Did Mr Hepburn ask for sick leave?

(b)  What knowledge did Huhtamaki have of Mr Hepburnévél plans?
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(c) What is the significance of the emails?
(d) Was the Huhtamaki investigation fair and balanced?
(e)  Was Mr Hepburn disadvantaged in his employment?

) Was Mr Hepburn unjustifiably dismissed from his éoyment?

Did Mr Hepburn ask for sick leave?

[12] The Authority is satisfied on the evidence it hetlvat Mr Hepburn did ask for
sick leave. His evidence on the point is that igendt ask for sick leave and simply
had a conversation with his manager, Mr Smeekeaghich he told the latter that he
... wasn’t completely right but will carry on for naw . He says Mr Smeekesfered

to ask if there was any leave availalaled Mr Hepburn said that if there was leave

availablethat would be gredbut he was not sure if he would need it.

[13] Mr Hepburn claims that Mr Smeekes came back to laier that week, said
that he had a lot of sick leave owing and that ldotaki was offering him two weeks
leave off as paid sick leave. Mr Hepburn says tleasubsequently rang Mr Smeekes

to confirm that he would take up Huhtamaki’s offer.

[14] But that recollection of events is completely cadicted by Mr Smeekes
whose evidence the Authority prefers. That prefeees based on the demeanour of
the witnesses when giving their evidence, the latkprecision in Mr Hepburn’s
recollection of the actual dates on which theseptabne discussions allegedly took
place, particularly when contrasted with Mr Smeekesy clear recollections of the
dates, and last but by no means least the inhergmbbability of the proposed sick
leave being initiated by Huhtamaki rather than byHépburn himself.

[15] Mr Smeekes says that he received a call from Midepon 3 August 2011
(Mr Hepburn’s third day back in the office afteclsileave). Mr Smeekes says that
Mr Hepburn told him... he was feeling extremely tired, stressed andetea break.
Mr Hepburn said he was struggling following a reaaéiness, which he had just had a

week off for, and had worked from home.
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[16] Mr Smeekes is adamant that in this conversatio Angust 2011, there was
no offer of sick leave by him nor a request forfribtm Mr Hepburn. Indeed,
Mr Smeekes is clear that the conversation was atimrits and not about the taking
of leave, save for the observations in the previquaragraph concerning

Mr Hepburn’s statements about his health.

[17] There was another conversation between the pamiésAugust 2011. Again

it was initiated by Mr Hepburn ringing Mr Smeekeslaagain Mr Hepburn mentioned
his health. In this conversation, Mr Smeekes sagsMr Hepburn again said that he
wastired, felt stressed and was struggling with the-ttaday duties Mr Smeekes

says that Mr Hepburn asked what leave would belablai Mr Smeekes says that
Mr Hepburn reported that he had spoken to friemdsta his wife who agreed that he
really needed to get away for a couple of weekshab he could have a complete

break. Mr Smeekes undertook to make inquiries.

[18] Mr Smeekes spoke to Mr Mosen, his superior, aboeitconversation he had
had with Mr Hepburn and sought his advice. Mr Mogave no direct orders but said

that he would talk personally to Mr Hepburn and madquiries of human resources.

[19] Mr Mosen’s evidence to the Authority confirmed rigtef the telephone call
from Mr Smeekes on 5 August 2011 and detailed tpssthat Mr Mosen then took
in relation to the leave proposal. Mr Mosen spaié the human resources manager,
Ms Culpan, and his evidence (supported by the egeldrom Ms Culpan to the
Authority) is that during that conversation, therpgd them made the decision that if
Mr Hepburn had adequate sick leave available, & a@propriate for him to take the
time off as paid sick leave. Subsequently, aftehad been established that
Mr Hepburn did have adequate sick leave, there avhsther conversation between

Mr Mosen and Ms Culpan to confirm the proposal.

[20] Mr Mosen then rang Mr Hepburn (again on 8 Augusi1)Oand spoke to
Mr Hepburn at some length about his health. Mriiep complains that this
conversation was like the “Spanish Inquisition”t lbat allegation is rejected by
Mr Mosen who says he had a duty to inquire intodineumstances giving rise to the

request for a period of sick leave.

[21] It is clear to the Authority that at the end of denversation with Mr Mosen,

Mr Hepburn was offered two weeks’ sick leave by Misen. This is in direct
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contrast to the evidence given by Mr Hepburn whgfiirst that he did not ask for

sick leave and second that the sick leave waseuffer him by Mr Smeekes.

[22] As the Authority has already noted, it thinks ih@énently improbable that
Huhtamaki would have come up with a proposal thatHdpburn take two weeks’
sick leave and much prefers the evidence of thepamnyis witnesses that the
initiative for the proposal came from Mr Hepburmiself, despite his protestations to
the contrary. Furthermore, Mr Hepburn’s claim ttieg offer of sick leave was made
by Mr Smeekes is also not accepted by the Autholty Smeekes denies that he
made such an offer and Mr Mosen is clear that tfexr was made by him. There is
no good reason why Huhtamaki would manufacture thatlence and it seems
entirely improbable that Mr Smeekes made the offérthe sick leave which
Mr Mosen says that he made. The better view,enAtlithority’s judgment, is that the
Huhtamaki witnesses are absolutely correct in threrollection and that first
Mr Hepburn requested a period of sick leave, sedbat that request was made to
Mr Smeekes, thirdly that Mr Smeekes spoke to hisagar Mr Mosen, fourthly that
Mr Mosen spoke directly to Mr Hepburn and, havingtigied himself about
Mr Hepburn’s bona fides, granted him the requeldade.

[23] The Authority is satisfied then that the request keave was made by
Mr Hepburn and that the response to it in granting leave was made, not by

Mr Smeekes but by Mr Mosen.
What knowledge did Huhtamaki have of Mr Hepburn’s travel plans?

[24] Mr Hepburn maintains that the various officers thHa dealt with at

Huhtamaki were aware of his intention to travel reea@s during his period of sick
leave and in particular aware of his decision tsitviEurope. Those claims are
dismissed in whole or in part by all of Huhtamakvgnesses. For the purposes of
this determination, it will be useful if each of ktamaki’'s witnesses is considered in

turn.

[25] Mr Smeekes denies Mr Hepburn’s claim that he wakNtr Hepburn planned
to visit friends in Europe. At para.28 of Mr Hepbis brief of evidence, he says that
he spoke to Mr Smeekes on or about 5 August indigdhat he wouldake up the
respondent’s offer of the period of paid sick leawe that he wathinking of going
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to( Europe ) to have a proper break. Mr Smeekdsndi say anything about how |

proposed to use the time or raise any concerns thélproposed overseas travel.

[26] But that evidence is contested by Mr Smeekes. t lBifsall, Huhtamaki’s
evidence, which the Authority prefers, was thatdkeision to offer Mr Hepburn paid
sick leave was not made on 5 August; the decisias mot made until 8 August 2011
when Mr Mosen told Mr Hepburn that he could have tweeks’ paid sick leave.
Secondly, irrespective of the timing issue, Mr Skeseis adamant that he was not
told about Mr Hepburn’s intention to visit EuropeMr Smeekes said that when
Mr Hepburn called him on 8 August 2011 (after MmpHarn had been told by
Mr Mosen in an earlier conversation on that dayt tthee leave was granted),
Mr Hepburn had said he was planning a trip anditepon around 13 August 2014
spend a couple of weeks with a friend in Londéwurther on in his written brief of

evidence, Mr Smeekes said:

At no time did Mr Hepburn tell me he was spending &ime in (
another European country ). | note that Mr Hepbways that is
what he told me. Again | consider Mr Hepburn’simtlds untrue. |
am absolutely sure Mr Hepburn told me he was spgntis time in
London with a friend. | note he fervently denieatthe said that to
me. | consider Mr Hepburn’s denial untruthful.

[27] In relation to the evidence of Mr Mosen, the paositis similar. Mr Hepburn
claims in his evidence (written brief at para.3Batt he told Mr Mosen in their
conversation of 8 August 2011 that ey go overseabut Mr Mosen is adamant

there was no such message. He says at para.ifwifitien brief:

At no time during his conversation with me did MeBurn indicate
he was going overseas.

[28] The only point at which the parties’ views coincida the evidence the
Authority heard is in respect of the recollectionMr Hepburn and Ms Culpan, the
human resources manager. Mr Hepburn claims to tadeVis Culpan that he was
thinking of going overseas during the paid sickvéeeand Ms Culpan remembers
being told that and thinking it was unusual. Heédence is that, at the time, she was
looking after a sick child when Mr Hepburn spokéhter, and accordingly she did not

challenge Mr Hepburn’s statement.

[29] Finally in this sequence,, the Authority refersth@ evidence of Mr Ronald
Hill, who is Huhtamaki’'s sales and marketing mamag®ir Hill is the only one of
Huhtamaki’s senior managers who said on oath thakriew that Mr Hepburn was
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going to a particular European country becausedtespoken to Mr Hepburn about
the use by Mr Hepburn of the Huhtamaki cellphondeMdr Hepburn was in Europe.
But this evidence does not assist Mr Hepburn atbaéause Mr Hill is adamant that
he had no idea that Mr Hepburn was on paid sickeldeom Huhtamaki. Indeed,
Mr Hill's evidence proceeds on the mistaken betiedt he had at the time, that

Mr Hepburn was on annual leave.

[30] The Authority is satisfied then that Huhtamaki l@dimperfect knowledge of
Mr Hepburn’s plans during the period of paid sielave. Mr Hepburn’s claim that
Huhtamaki knew about his intention to go overseasnd the sick leave simply
cannot be accepted without more. It is true thath Mr Smeekes and Ms Culpan
understood that Mr Hepburn was going to travel seas, although Ms Culpan
obviously thought that odd, although she did not sa. Mr Smeekes’ evidence
(which the Authority accepts) is that he was toyjdNdr Hepburn that the latter was

going to stay with a friend in London.

[31] The short point is that, notwithstanding what MipHern conveyed to his

employer, and the transmission of the various ngess&an only be described as
imperfect, taking the most charitable view of thatter, the fact remained that he
spent the bulk of the time he was overseas in cpbar European country and there
was no confirmed evidence that Huhtamaki ever wgstded he was going to that

country.

[32] Mr Hepburn maintains that it matters not at all vehiee went; he says the fact
is that he told the employer he was going overseaisnobody expressed a view in
opposition to that. That observation is true asafait goes, but the fact remains that
Mr Hepburn was less than explicit about precisehathe intended doing during his
two weeks’ sick leave. The fact that he endedrup particular European country,
having not explicitly told his employer that thagsvhis destination, is a relevant
factor in the employer's subsequent assessmentisofcénduct. A contract of
employment is a contract to be informed by the iappbn of good faith from both
parties and it seems quite extraordinary that e&osemanager in a responsible position
would imagine that it was appropriate to seek aiBgant period of paid sick leave
and not disclose accurately to his employer hisntions on the disposition of that

leave..
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[33] Irrespective of the issues that were subsequeritlgoncern to Huhtamaki
about what Mr Hepburn was or was not doing overseasems to the Authority that
the very fact that he was less than frank with dngployer about his intentions to
travel overseas to a foreign jurisdiction duringeaiod of paid sick leave, is itself a

relevant factor in the good faith environment.
What is the significance of the emails?

[34] On 15 August 2011, Mr Smeekes initiated access tdH@&pburn’s emails
while the latter was overseas. The purpose ofdatti®n was to ensure that there were

no customer requests that needed attention whilelé&pburn was on sick leave.

[35] Mr Smeekes certainly found some orders from custsnme Mr Hepburn’s
inbox and dealt with those appropriately. But ddigion, he also found email traffic
between Mr Hepburn and two female foreign natiandB®th foreign nationals had
corresponded with Mr Hepburn about his trip. Watie of the foreign nationals, the
email exchanges suggested that Mr Hepburn waslliray¢o her country to spend
time with her. The emails were romantic in natared suggested or sought an

intimate relationship.

[36] Mr Smeekes raised the subject matter of these emmath Mr Mosen and
Ms Culpan and it was agreed that on Mr Hepburrtigrne the parties needed to meet
to discuss matters further.

[37] Mr Smeekes’ view, which he advances in his eviddocthe Authority, was

that Mr Hepburn may have misled him about the matfrhis use of sick leave and
had therefore been dishonest in the information tfza been given. Mr Hepburn
alleges that these statements demonstrate biapraddtermination by Mr Smeekes

and similar statements by Ms Culpan evidence theedailings.

[38] But in the Authority’s view, it is inevitable thétte employer will at first blush
take a jaundiced view of information which is gheatt variance from its
expectations. After all, Huhtamaki had understtloat Mr Hepburn was ill, was
struggling with stress and various work and persessues and needed time to
recover his health so that he could continue t@ Ipeoductive member of the team.
In that connection, Huhtamaki understood that Mplbien had sought a period of
paid sick leave to give him that time to restorerealth.
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[39] Far from taking two weeks to nurse himself backdalth, it seemed from this
email exchange that Mr Hepburn had deliberatelyledishis employer about his
intentions and was planning to visit with friendstheir own country. The fact that
the email traffic appeared to suggest a romantioiate relationship made things a
whole lot worse. If Mr Hepburn was ill and needgde to recover his health, a fair
and reasonable employer is, in the Authority’s vigustified in raising a legitimate
concern about the prospect that, far from beingMit Hepburn was fit enough to
contemplate a lengthy overseas trip and well endogbingage with a friend while

there.
Was the Huhtamaki investigation fair and balanced?

[40] Mr Hepburn alleges that the company’s officers bladed their minds to any
possible explanation that he might offer aboutdineumstances of his trip to Europe
because they formed a view about the nature ofelationship that Mr Hepburn was
having with the foreign national and thus that MapHurn had lied to Mr Smeekes
and taken advantage of him.

[41] But the Authority has already made clear its vidvattMr Hepburn has
brought that conclusion on himself by failing tdfifthis good faith obligations to be
open and communicative with his employer, and irti@aar to provide Huhtamaki
with all relevant information about his circumstaac Had Mr Hepburn been explicit
with Huhtamaki about his intentions, Huhtamaki cbdlave made an informed
decision about the paid sick leave proposal. Asas, whatever Mr Hepburn says
now in his defence, the fact remains that, on thelemce before the Authority,
Huhtamaki made its decision on the sick leave aithncomplete or erroneous set of
particulars at its disposal. It follows that theithority rejects the contention that
Huhtamaki had prejudged the matter; rather, Huhkarhas formed a provisional
conclusion on the surprising evidence that it hahe€ across, having previously been
misled by Mr Hepburn as to the true nature of hisason.

[42] Nor is the Authority attracted by Mr Hepburn’s cemtion that Huhtamaki
failed to follow its own policies and proceduresralation to the investigation of
misconduct. It is suggested by Mr Hepburn thadght to have been provided with
the allegation and given an opportunity to comnanit before the first disciplinary
meeting. To find in favour of Mr Hepburn on thisipt, the Authority must accept

Mr Hepburn’s submission that the first meeting plagties had (on 1 September 2011)
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was in truth a disciplinary meeting. Huhtamaki sdfe first meeting was an

investigation meeting and not a disciplinary megtin

[43] Mr Hepburn relies on the evidence of Ms Tracy Scutho attended the
1 September meeting as Mr Hepburn’s support perdds.Scott maintained in her
evidence that the meeting was disciplinary in cttaraand that the employer’s
representatives at the meeting had formed a negaieew of Mr Hepburn’s behaviour
before he even spoke.

[44] The Authority is not persuaded by this evidencéie €mployer is entitled to
identify with as much particularity as it is abtbg nature of its concerns. That is
what happened at the first meeting on 1 Septembes. true that Mr Hepburn asked
for further and better particulars before the mmggthaving simply had a letter from
the company setting out its concerns in a geneagl. wrhe company’s position was
that it had provided everything it had and it ela@bed on the concerns that it had at
the first meeting.

[45] As the Authority has already indicated, given theomplete nature of the
material which Mr Hepburn provided to his emplopeor to taking sick leave, it was
inevitable that the employer would have been tigadfby the email traffic which it
came upon by accident and which was clearly at oddls the material which
Mr Hepburn had previously provided.

[46] Ms Culpan, who presided at that first meeting farhthmaki, says that she
expressed the views that she did on behalf of timepany as areliminary view but
Ms Scott does not remember that fgreliminary tag was used at all. Either way, the
Authority is not persuaded that there was anythimgroper in the arrangements
made for the first meeting between the partiesr dffe Hepburn returned from
overseas. It was, in the Authority’s view, abselutinevitable that, given the
inaccurate picture Mr Hepburn had given his empl®yabout the nature of his
intentions while on sick leave, they would respanthe way that they did when they
inadvertently stumbled on information which seerwdun absolutely counter to the

whole purpose of Mr Hepburn’s request for paid sezkve.

[47] Next, Mr Hepburn complains that while Ms Culpan mained in her written
evidence to the Authority and in her advice to ldaring the disciplinary process,

that she was the sole decision-maker, in fact Mp&uwas not the sole decision
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maker. Indeed, Mr Hepburn’s counsel goes so féo aay that the decision to dismiss
was made by the senior management team of Huhtaandknot Ms Culpan. There is
simply no evidence for this claim. What the ewvice discloses is that Ms Culpan
properly consulted with her senior management aglies who were, after all,

Mr Hepburn’s line managers, before reaching anyckmon. She is perfectly

entitled to do that, and indeed arguably would &knfg in her responsibilities if she

did not.

[48] After the initial meeting of 1 September 2011, Huhaki wrote to
Mr Hepburn on 8 September 2011, during which compation it indicated its
concerns were the alleged misrepresentation o€itkeamstances for requesting sick
leave and the alleged failure to be open, honeasdtcanstructive. The meeting that
took place in response on 15 September 2011 wasntalp essentially with

Mr Hepburn responding to the allegations made byetinployer.

[49] At the 15 September 2011 meeting, Mr Hepburn debgidg in an intimate
or romantic relationship with the foreign natiosahcerned and sought to explain the
language in the relevant emails as being consistghtthe other explanations of the
relationship. In addition, counsel for Mr Hepbumio attended the 15 September
disciplinary meeting took the opportunity to raséarge number of complaints about
the nature of Huhtamaki’'s process. Despite thaseptaints, Huhtamaki continued
with its investigations and with its disciplinarygeess. Those complaints have
informed the approach taken by Mr Hepburn in hiscpedings before the Authority.
But as to the meeting of 15 September 2011, thédkity is not persuaded that the
criticisms made by Mr Hepburn are valid. This wiae first substantive opportunity
for him to be heard in respect of various seridiegations made against him by the
company and he took that opportunity. Huhtamakised to have been a bit put off
by counsel for Mr Hepburn"ccombative” approach in the 15 September meeting but
of course Mr Hepburn is entitled to instruct theumsel he chooses. From the
Authority’s standpoint, looking at the meeting asd&passionate observer, the
criticisms of it made at the time by counsel for Wepburn have no validity.
Certainly it is true that the meeting was not pelrfa terms of its process, but that is
true of all such meetings; there is ample judiaiathority to support the principle that
a council of perfection is not the appropriate dead to apply to a disciplinary
meeting conducted by an employer, no matter hownesburced. For an example of

a decision where minor procedural defects were dauot to invalidate a dismissal,
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see for instanc@ir New Zealand Ltd v. Sutherlajd993] 2 ERNZ 10 at 18 where
Judge Colgan (as he then was) summarised thepéegalples associated with minor
procedural deficits in a disciplinary process.

[50] However, for the avoidance of doubt, it is appragithat the various
objections made by counsel for Mr Hepburn to Hulatkila process, as particularised
in the meeting of 15 September 2011 and subseguemd dealt with briefly in this

determination.

[51] As the Authority has already noted, it is satisfiledt at the commencement of
the process, Mr Hepburn was given enough informatio identify what the
employer’s concerns were, both in the letter oA2gust 2011 and in the subsequent
meeting of 1 September. Then, on 8 September 20uihtamaki wrote again to
Mr Hepburn providing more detailed concerns andthasAuthority has just noted,
the disciplinary meeting of 15 September 2011 walsstntially taken up with
Mr Hepburn’s detailed responses to the allegatinade against him. Because he had
made some provisional responses at the initial imgpetff the parties on 1 September
2011, when the allegations were first detailed factace, the meeting of
15 September gave him a second and more fulsomertopfly to be heard on the
allegations and to provide whatever mitigation ak Was appropriate. Nothing the
Authority heard from Ms Scott (Mr Hepburn’s suppperson in the first meeting on
1 September) supported Mr Hepburn’s thesis thal tSeptember meeting was in any
way inappropriate by reaching conclusions in adeasfcevidence, or by being in any

other way unfair or unjust to Mr Hepburn.

[52] After the first disciplinary meeting on 15 Septemb2011, Huhtamaki
provided Mr Hepburn with a very detailed analysiste provisional conclusions to
that date by way of a letter dated 19 Septembed.20Ihis is a five page letter
setting out with great particularity the working poghesis that Huhtamaki had
developed around the issues that had been put téediourn as well as identifying a
further allegation and putting that allegation to Nepburn for response. Again,
Mr Hepburn was given a proper opportunity to resptmthat detailed analysis and
he did so.

[53] Nor is the Authority attracted by Mr Hepburn's angent that he was
somehow denied access to material that he wadeeintit. The evidence before the

Authority suggests that Mr Hepburn had his PrivAcyrequest complied with within
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the statutory timeframe, that Huhtamaki compliedrapriately with the requirements
of s.4(1A)(c) including the analysis of that sentiby the Employment Court in
Wrigley v. Massey Universif011] NZEmpC 37.

[54] The Authority is satisfied that the information pided by Huhtamaki was
sufficient to “give the employee an opportunity to comment betbiee decision is
made ... and not limited by the extent of the inféilsnamade available by the
employer” Wrigley. Mr Hepburn made much of the contention thataheere
discussions between Ms Culpan (the decision-ma&ed) various members of the
senior management team of Huhtamaki which he waseBow not privy to. The
Authority is satisfied that Mr Hepburn was providedh all of the information that
was reasonably sufficient for him to engage wits Bmployer in respect of his
disciplinary situation. When Mr Hepburn identifiecbncerns about particular
conversations which he claimed were material angtlwhad not been disclosed to
him, Huhtamaki conducted further inquiry and weatthe trouble of providing
written accounts from Mr Smeekes and Mr Mosen. &durther sign of the
employer’'s bona fides, when counsel for Mr Hepbnated that Mr Hepburn had
spoken with another senior manager at HuhtamakiHMy who Ms Culpan was not
aware had had any engagement with Mr Hepburn, Mgad subsequently spoke
with Mr Hill and Mr Hill's recollection of the relant conversation with Mr Hepburn
was provided in written form to counsel for Mr Hepb prior to any final

determination of the issue.

[55] Despite counsel for Mr Hepburn persisting with haHlegation that
Mr Hepburn had been deprived of information becamsg conversations between
Ms Culpan and other senior managers were not reélageMr Hepburn in their
entirety, the Authority is not persuaded that thigument has any force or effect.
Ms Culpan was the decision-maker and the Authostynot persuaded that her
conversations with other senior managers are tireelevant to Mr Hepburn’'s
defence of his position in the sense contemplayed/hgley, that is to say, in regard
to Mr Hepburn’s ability to participate appropriateh the process and to respond,
insofar as he is able, to the employer’s allegatioAll the conversations in question
would do is simply reiterate the issues betweenpheies. The Authority is not
satisfied that anything in those conversations seésvant to Mr Hepburn’s ability to

participate in the process..
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[56] Next, Ms Kennedy, for Mr Hepburn alleges bias amddptermination. In
essence, she says that Huhtamaki conducted itssliagh a way as to display that it
had closed its mind to being persuaded of a diffgpeint of view. That view is hotly
contested by Huhtamaki's counsel and the Authdréy already commented on it to

the extent of Ms Kennedy’s criticism of the initrakeeting on 1 September.

[57] The most important point that the Authority desit@emphasise in respect of
the wider allegation around bias and predeternonathat Ms Kennedy persisted
with, is that the law allows an employer to makear what conclusions, including
preliminary conclusions, it has reached in relatitm a disciplinary matter.
Mr Hepburn’s attacks seem to focus on the mistalamention that, by expressing a
view about disciplinary allegations, Huhtamaki veBsmonstrating that it had closed
its mind to an alternative view. But as the Chietige made clear X v. Auckland
District Health Board[2007] ERNZ 66 at para.[153]:

An employer investigating serious allegations maaginst an
employee cannot simply act as a proverbial sponglngstanding
requirements of fair dealing require significant notusions,
including tentative ones, to be articulated to ¢émeployee.

[58] Next, there is Mr Hepburn’s claim that, by failibgg encourage Mr Hepburn

to be represented by counsel at the earliest skiggamaki failed in its obligations

to be a good and fair employer. Again, the Autiyois not persuaded there is any
reason for complaint. Mr Hepburn was always asdish his engagement with

Huhtamaki by a support person. The only time tiatengaged with the company
without his counsel involved was on the very fiseeting where he took along
Ms Scott whose evidence before the Authority disetba very capable woman who
played a sensible role in that first meeting.

[59] Amongst other things Ms Scott encouraged Huhtantakiconclude the
meeting in order that Mr Hepburn could obtain legdVice once it became clear to
Ms Scott that the matter was indeed serious. Hhdka readily agreed to that

suggestion.

[60] It follows from the foregoing analysis that the Adatity is not persuaded that,
looked at in the round, there can be any viablec@im of the process adopted by
Huhtamaki. Applying the law as stated in #ie New Zealanctase, the Authority’s
obligation is to look at th&airness of the procedure to both parties and twerall

fairness of the procedure’and not try to identify specific procedural defect
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Although the Authority has, from a practical staouip, looked at the various separate
allegations made on Mr Hepburn’s behalf, the Authisr considered view is that
none stand up to serious scrutiny and, looked &s itotality, this investigation was a

fair and balanced one.
Was Mr Hepburn disadvantaged in his employment?

[61] The Authority is not satisfied that Mr Hepburn wdsadvantaged in his
employment. This claim relates to Mr Hepburn’s teotion that he was unlawfully
prevented from fulfilling part of his duties wherbasiness trip to New Plymouth set
down for 6 September 2011 was cancelled by Huhtamak addition to the
foregoing, Mr Hepburn (through counsel) raises @ssIthan nine other grounds on
which it is contended that Huhtamaki has been yuwiftunjustified actions causing
disadvantage. The other allegations just refeiwemte dealt with by the Authority in
earlier sections of this determination; they rdéethe process used by Huhtamaki in
its investigation of the complaints about Mr Hepband the subsequent disciplinary
proceeding.

[62] Allegations of disadvantage caused by unjustifietioa of necessity require
evidence both of unjustified action and of a disadage being suffered as a
consequence of that action. In the present case,difficult to see either element
present. What Mr Hepburn was asked to do wddder any non-essential travel”
This was a request by Huhtamaki and not an instmuctlt is plain on the facts that
the travel was non-essential; the reason for theetrwas generated by one of
Huhtamaki’s distributors and they had asked to deddd Mr Hill on the matter rather
than Mr Hepburn.

[63] But whatever the reason for the trip, it is difficto see how an employer’s
request can be categorised as an unjustified aatioen, in the normal course,
employers have a right to manage their affairs smdnake lawful requests or
directions to staff. In the Authority’s opinionhdre is nothing unlawful about

Huhtamaki’s request to Mr Hepburn.

[64] But even if that point is not accepted, there isen@ence that Mr Hepburn
suffered any disadvantage as a consequence oflldgedly unjustified action of
Huhtamaki in asking him not to undertake non-esakmtavel. He continued to

receive his salary and continued in full employmeith all the benefits of that
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employment, including a busy work schedule at limé base so it is difficult to

categorise Huhtamaki’'s request as creating anyldasdage to Mr Hepburn.

[65] For these reasons, the Authority rejects Mr HeplBuataim in this regard

also.
Was Mr Hepburn unjustifiably dismissed?

[66] The Authority’s obligation is to apply the test fustification enunciated by
the Parliament in the 2010 amendment to the Adhe Burden of the amendment
changes the test from, in shorthand tertmsuld” to “could”. In essence, the test
requires the Authority to decide whether the emgtsyactions were what a fair and
reasonable employeould have donein the circumstances at the time the dismissal

occurred.

[67] It follows from the foregoing that, to use the wemf His Honour Chief Judge
Colgan inAngus v. Ports of Auckland Ltf2011] NZEmpC 160 at para.[23]:

The legislation contemplates that there may be ntloa@ one fair
and reasonable response or other outcome that njigtifiably be
applied by a fair and reasonable employer in theiseumstances. |If
the employer’s decision to dismiss ... the employeane of those
responses or outcomes, the dismissal ... must bd folbe justified.

[68] Emphasising that point again, the Court, at paBh.¢8 the judgment, has this

to say:

“Could have done” connotes several available po#itiks whereas
“would have done” indicates a single outcome.

[69] And again at para.[37] of the judgment, the follogvivords appear:

The effect of new s.103A is that so long as whapdéaed (and how it
happened) is one of those outcomes that a fair wrabonable
employer in all the circumstances could have detigigon, then the
Authority and the Court will find that justified.

[70] In the present circumstances of this case, the dkityh after due reflection,
concludes Huhtamaki’s decision to dismiss Mr Hepbuis indeed one of the
outcomes that a fair and reasonable employer coalth in responding to
Mr Hepburn’s behaviour.

[71] The law relating to the substitution by the tribuoiits own view for the view

of the employer has not changed and it is notakeeaf the Authority to place itself in
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the role of the employer. The obligation is toKambjectively at what the employer
did and how it did it, and reach a conclusion ahwlaéther that is one of the options
that a fair and reasonable employer could haveneshm all the circumstances of the

case.

[72] As part of its determination of the matter, the Warity has already given
detailed consideration to the procedure adoptedHbltamaki in investigating its
concerns about Mr Hepburn’s conduct and then uakieig a disciplinary process
thereafter. A wide number of complaints about tlpabcess was raised on
Mr Hepburn’s behalf and the Authority has alreadigdrassed the aspects of those
matters that it wishes to. The conclusion reacfrech that inquiry is that the
Authority is satisfied that, taken in the rounde forocess and procedure adopted by
Huhtamaki was the process and procedure that arf@ireasonable employer could

have adopted in the circumstances that it fouredf its.

[73] The employer reached the conclusion at the endhaf process that
Mr Hepburn had been guilty of serious misconduct.Northern Distribution Union
v. BP Oil New Zealand Lt§1992] 3 ERNZ at 487, the Court of Appeal heldttha
conduct justifying summary dismissal was conducit ttdeeply impairs or is
destructive of that basic confidence or trust tisain essential of the employment
relationship”.

[74] The Authority considers that it was available tohkumaki to conclude that

Mr Hepburn had misrepresented the circumstanceghioh he requested sick leave
and failed to be open, honest and constructive #ah misled Huhtamaki’s

investigation. The importance of the new testnemted by the Parliament is that it
is available to postulate that there might havenbatber conclusions reached by the
notional standard of the objective, fair and reabdsm employer, but because this
conclusioncould be reached in the present case, that is enouggtigdy the test. The

Authority is satisfied that it was available to Haimaki to reach the conclusions it
did. That there might have been other conclusreashed by the notional fair and
reasonable employer is neither here nor there; ahoaki reached a conclusion which

was available to it to reach.

[75] Whether Mr Hepburn went to an overseas jurisdiciiororder to continue
with a romantic relationship with a foreign natibns not the issue; the issue is

whether it was available to Huhtamaki to conclutiat tthe reason Mr Hepburn
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requested sick leave was not because he was siek Aut was for an entirely
different purpose. There is ample judicial auttyofor the view that the use of sick
leave is a matter requiring a significant levekrmofst between the parties. @Griffith
v. Sunbeam Corporation LWC13/06, the Court held that:

... the abuse of the right to paid sick leave willskeéous because it
involves obtaining payment by a false pretence abrthe least,
attempting to do so.

[76] The conclusion reached by Huhtamaki in the instaste was that it had been
misled by Mr Hepburn about the real reason for teguest for leave. Not
unnaturally, Huhtamaki had the mental image thatHdpburn, if sick, could be
expected to be taking time off from the active piuref daily life to mend his health.
That Huhtamaki was shocked to discover Mr Hepbuntteutaking extensive overseas
travel and being, on the finding of the Authorilgss than explicit with his employer
about what he was doing while overseas, is, inAhghority’s judgment, hardly

surprising.

[77] In summary then, the Authority is satisfied thathtimaki could have

concluded that Mr Hepburn was not honest in ratatm his request for sick leave.
Not only is there the issue of the information thdt Hepburn provided to

Huhtamaki about his intentions while on sick leawat there is also the issue of how
to appropriately interpret the email traffic whidduhtamaki discovered after
Mr Hepburn had left the jurisdiction. In the Authig’'s opinion, Huhtamaki was

entitled to conclude that Mr Hepburn’s explanatioalsout those emails were
unconvincing and that, coupled with the absencé&afkness around what he was
actually doing with his sick leave, conspires t®ate an image that is really
antithetical to what a fair and reasonable emplagetd conclude was an appropriate

use of sick leave.

[78] The second finding that Huhtamaki made against Bhdirn related to its

conclusion that he had misled the investigatiomnt€ry to the submissions filed on
Mr Hepburn’s behalf, the Authority does not acctm view advanced therein that
Mr Hepburn’s evidence and credibility were to befprred over the evidence and
credibility of Huhtamaki. The Authority found Mréphburn evasive in some of his
answers and certainly contradictory in others. thotaki reached the same
conclusion from a more detailed association witin.hi Mr Hepburn gave various

answers to Huhtamaki about what he was doing wielevas on sick leave and they
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were inconsistent the one with the other. In thosmumstances, the Authority finds
that a fair and reasonable employer could haveladad that Mr Hepburn had tried
to mislead his employer’s investigation.

[79] Finally, Huhtamaki found Mr Hepburn failed to be eop honest and
constructive in his relationship with the employegiven the foregoing analysis in
this determination, the Authority is satisfied thiatvas available to Huhtamaki to
reach that conclusion and, for the avoidance obtdte Authority rejects absolutely
Mr Hepburn’s contention that Huhtamaki has somelfaied in its obligations of

good faith.
Determination

[80] For reasons enunciated in the foregoing sectionthief determination, the
Authority is not persuaded that Mr Hepburn hasdable personal grievance and his

claim therefore fails in its entirety.
Costs

[81] Costs are reserved.

James Crichton
Member of the Employment Relations Authority



