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DETERMINATION OF THE AUTHORITY

[1] This case concerns allegations of sexual harassmisativantage and constructive dismissal.
All three personal grievance claims arose out afngyv at a social function hosted by the
respondent one Saturday night in late 2003. Abutgxe messages were sent from this party
(using a mobile phone belonging to the responderit)s Henry, who was at home at the time.

[2] Ms Henry was very distressed by these messagespake of them to senior managers of the
respondent the following Tuesday. She says thatdghenot receive a satisfactory response
from them, further compounding her distress andingak impossible for her to come in to
work the next day. She went to see her doctor &taireed a succession of medical certificates
which ran through until 9 February 2004. During heave she heard nothing more from the
respondent about her complaint. She says thatettnét her concerns had not been addressed
and she considered it impossible to continue hgl@yment. She raised a personal grievance
on 18 February 2004.

Issues for Determination

[3] In relation to the first claim (sexual harassméws) Henry’s case relies primarily on s.108 (1)
(b) of the Employment Relations Act 2000 which pdes;

“...an employee is sexually harassed in that empleyemployment if that employee’s
employer or a representative of the employer-

(b) by-
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(1) the use of language (whether written or spoker) séxual nature...

directly or indirectly subjects the employee to dabur that is unwelcome or offensive
to that employee (whether or not that is convegetieé employer or representative) and
that, either by its nature or through repetitionasha detrimental effect on that
employee’s employment, job performance or job feati®n.”

[4] The issue for determination is therefore whethergbnding of the text messages amounted to
sexual harassment within the terms of section 1p80). | must determine:

i. Whether the text messages consisted of language&fual nature;
il. Whether they were sent by a representative ofrtq@agyer;
iii. Whether by its nature the language had a detrirheffeect on Ms Henry.

[5] As an alternative (in the event that it were talbtermined that the sender of the text messages
was not a representative of the employer) Mr O’'Biaéso argued that the respondent breached
its obligations under s.117 of the Employment Reiet Act which provides:

“(1) This section applies where-

(b) an employee is subjected to behaviour of thd kKiescribed in section 108 (b) by a
person (not being a representative of the employenp is in the employ of the
employee’s employer or who is a customer or clidnhe employer...

(2) If this section applies the employee may magenaplaint about that request or behaviour
to the employee’s employer or to a representatitee@employer.

(3) The employer or representative, on receivingomplaint under subsection (2) must
inquire into the facts.

(4) If the employer or representative is satisfibeét the request was made or that the
behaviour took place, the employer or represengatmust take whatever steps are
practicable to prevent any repetition of such auest or of such behaviour.”

[6] The issues for determination here are thereforetiveheghe respondent received a complaint
and if so whether it met its obligations to invgate that complaint and to take whatever steps
were practical to prevent repetition of such conduc

[7] The claims of disadvantage and constructive dissh&so arise out of the contention that more
should have been done to follow up on the compldihe additional issues for determination
here are:

i. what general obligations the respondent had toviolip on the complaint;
ii. whether it met any such obligations;
iii. if not, whether this amounted to a serious breaththe employment
agreement, giving rise to a constructive dismiseal alternatively a
disadvantage grievance.



Was Ms Henry sexually harassed in terms of s.108)((b)?

[8] In mid 2002 Ms Henry began a relationship with Gtapher Head and, soon after, went to
work in his parents’ freight business, Liberty Distition Ltd. There she worked in Dispatch
reporting to Christopher on operational issuessiH& had any issues regarding her own
employment (such as, on one occasion, a querylwrenoliday pay entitlements) she went to
his parents, Royden or Raewyn Head. Ms Henry t@dRayden Head in particular was very
approachable. All concerned were aware of the pialefor problems where personal and
business relationships were combined but everytiergt smoothly enough until August 2003.

[9] In mid August 2003 Mr Head's sister Abigail retachhome from overseas to work at Liberty
Distribution along with the other family memberoo® after her arrival, she confronted her
brother about his recreational drug use. At thigetiboth Ms Henry and Mr Head were heavy
users of methamphetamine. Encouraged by his sMtdtfead decided to tell his parents about
his problem and seek their help in attempting &akrhis habit. He decided to leave the flat he
shared with Ms Henry and go home to live for a ehlowever he and Ms Henry continued to
have strong feelings for each other and this wastoase Mr Head’s words “a clean break” in
their relationship.

[10] At work, Mr Head’s mother decided it would be awkd/dor Ms Henry and her son to
continue in a direct reporting relationship. Ms Hewas therefore moved from Dispatch to
Customer Services. Ms Henry was not consulted atheutmove and would have preferred to
remain where she was. In Customer Services Ms Heworked alongside Abigail Head. Ms
Henry told me that during their time working togattshe formed a clear impression that Ms
Abigail Head was senior to her in the organisatldowever | have since seen pay records and
organisational charts which demonstrated withowtbddhat Ms Head was on the same rate of
pay and at the same level within the business asl@&fmsy.

[11] As it turned out, Ms Henry’s move to Customer Sggsiwas short lived. In the latter part of
2003 the family business which Raewyn and RoydesdHead owed and operated for 12 years
was having serious problems. These led ultimatelgteivership, and in late September 2003
the company’s assets were sold to an Australiaighrecompany, Patrick International Ltd
(“Patricks”). It set up a New Zealand company, ektmDistribution Ltd, to operate the
business. Raewyn and Royden Head, their childrentla other staff were reappointed to the
new venture although a new National Manager, Maskn€r, was appointed to run it. Upon the
takeover it was decided that Dispatch needed MgyH&ore than Customer Services and she
was moved back.

[12] All of which brings me to the events of 29 NovemB603. On this evening the respondent
hosted a large function for clients, designed int p@ mark the takeover by “Patricks.” Mr
Christopher Head and Ms Henry had been having aagamn/off again relationship in the
period since he had moved back home. On this egdmnhad chosen to attend the function
with someone else, but Ms Henry had texted himrsévenes on his work mobile. Mr Head
did not want to respond to these calls in the n@ddIthe party but could not turn his phone off
as he was the “on call” contact person for any &tisip problems. His sister had brought a
friend (“Letitia”) to the party and now Letitia wunhteered to look after his phone for him. He
handed it over and moved away to chat to othersditi@ot see his phone again until the next
morning.

[13] By this time, Letitia and Abigail Head were alreaayry drunk. They decided that they would
put a stop to what they saw as Ms Henry “pesteri@gtistopher Head. Using Mr Head’s
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phone and encouraged by Ms Head, Letitia sent &rbght-hearted text and then, shortly after,
one which read:

“Fuck off you sycaotic bitch, getting on with myeliSuggest u get on with yours! The end!”

[14] A few moments later the two women were joined be@pons Manager, Carl Grainger, who
was apparently equally drunk. After this two mdmegs happened. The group telephoned Ms
Henry at home and Mr Grainger left a silly messagéer answer phone. He did not give his
name but Ms Henry recognised his voice. The mesaagenot offensive in itself but coming
after the text which had already been sent, it dddéner upset.

[15] Had this been all that had happened | might haea eeptical of Ms Henry’s claims of deep
distress. She was quite capable of abusive anchsifie language herself and had on one
occasion used a work phone to send a similar ®x$omeone she suspected of making
advances to Christopher. She had also breachedymliviewing and sending pornography on
work computers.

[16] However, a further text message was sent shorty #ie voicemail message had been left.
This contained references to sodomy and was higffgnsive. Scared and distressed, Ms
Henry now left her flat and went to stay overnighih a woman friend.

[17] At no stage did Ms Henry (or anyone else) think tbaristopher Head could have or would
have sent any of these messages. She had alreaclyded that someone else had possession
of his phone. However, no one admits to sendingfitired text. Abigail Head says she left
Letitia and Mr Grainger for a few moments for aniror a cigarette and thinks they must have
sent it while she was away. Mr Grainger says tleaivAs not involved in sending any text but
says that he knew the two women were sending ruaterral to Ms Henry. He said that Ms
Head and Ms Henrytfad never liked each othér

[18] The following Monday, when she arrived at work, Menry confronted Mr Grainger about
the events of Saturday night. He had no clear ledadn of the evening. Ms Henry told him
about the voicemail message and showed him thentessages she had received. He told me
that for his part he could still remember nothibgt Ms Henry was clearly very upset, and he
apologised to her for any part he had had in thsoelp.

[19] | asked Ms Henry who she thought was most likelyhéwe composed and sent the text
messages. She said that she did not think Mr Geaiwgs the type to do something like this.
She also said she barely knew Letitia. She belieMeigail Head was the instigator of the
whole thing as she was the one with malice towheis

Determination

[20] It is argued for Ms Henry that both the text messagpntained language of a sexual nature
and by their very nature had a detrimental effecMs Henry. If the abuse had been limited to
the first text, | would have rejected this subnassilt was abusive but not sexual in nature and
Ms Henry was known to direct this sort of langudgeothers. However, | accept that the
second text was in a completely different categtirwas sexual in nature and | accept that it
caused Ms Henry great distress.

[21] The crucial question for determination is whetlner mmessage was sent by a representative of
the employer. Mr O’Brien argued on behalf of Ms Hethat the message must have been sent
by Mr Grainger (as indicated by Abigail Head in leerdence) because only a man would have
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expressed himself in the terms used. It was algoear that as Operations Manager, Mr
Grainger was senior to Ms Henry in the organisa#ind so a “representative of the employer.”
Mr O’Brien therefore submits that through the acsi@f Mr Grainger there has been a breach
of s.108 (1) (b).

[22] However, set against this is Ms Henry's own view, expressed to me, that she did not
consider Mr Grainger the type to do something likes. 1| am not prepared to accept a
submission for the applicant that flies in the fateher own evidence. She has the benefit of
knowing Mr Grainger, | do not, and in the face bistevidence | do not believe | can safely
infer that Mr Grainger was the sender of the fieat.

[23] In the alternative, it was argued that Ms Head thasinstigator of the text and that she too
was senior to Ms Henry and a representative ofethployer. | reject this submission as the
evidence showed that she was at the same levat iarganisation as Ms Henry.

[24] In summary, although the final text message was o& sexual nature and had a
detrimental effect on Ms Henry’s employment, therevas insufficient evidence to establish
that it came from a representative of the employerl cannot conclude that Ms Henry was
sexually harassed in terms of s.108 (1) (b).

Was there a breach of s. 1177

[25] After speaking with Mr Grainger on Monday 2 Decemidds Henry went to talk to
Christopher Head. She told him what had happenddhaw upset she was but did not show
him the messages. (They had been deleted from Hosep) She told him she considered
Abigail Head (not Carl Grainger) to be respons#éuhel wanted an apology from her. She also
told him that she wanted him to sort this out as didl not trust herself to approach Abigail
about the matter.

[26] Mr Head told her he would. However, he told me thajust said this to please her and had
no intentions of doing anything. He saw this asespnal matter between the two women and
knew that Ms Henry herself sometimes sent offen@xemessages to others. Mr Head did not
approach his sister or anyone else about the intitiat day or the next.

[27] On Tuesday 2 December 2003, independently frometeaits of the previous few days, Mr
Corner called Ms Henry to a meeting with him ancewyn Head. He wished to talk to her
about developments being implemented since thegehahownership. Specifically, he wanted
her feedback on the operation of Dispatch (whichs via@ing reviewed) and a new job
description which had been drafted for her role.

[28] In addition, about two weeks beforehand, she hamh lzelvised that she owed a very large
sum for personal calls made from her mobile phorer the preceding couple of months. He
wished to remind her of the need to pay for thedls and was also concerned that her use had
not declined since she had been spoken to abthé first time. He told me that this was not a
disciplinary issue but he was concerned about theuat of work time that was being wasted
on lengthy personal calls and texts. Ms Henry toklthat she understood that she had to pay
for her personal use (which was very high) but tbivir Corner’'s manner aggressive.

[29] Suddenly at the end of the meeting, just as shealast to leave, Ms Henry raised the issue
of the text messages. Her own evidence is thatattiéVir Corner:
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“that members of management had sent me abusit® dex asked him why | deserved to be
harassed and abused by others in the company. Btagped me and said “look | don’t want

to know about it, just go away.” | did my best wdback my tears; | did not want to cry in

front of them. | got up and walked out of the boaotn back to my office. | finished the jobs |
needed to get done that day and left at 6.00pm.”

[30] Both Mr Corner and Ms Head deny that he said thedsvalleged. They say that Ms Henry
added: ‘'You'd better watch because | will use these ifuehtn...” and started to walk out. Ms
Head told me she recognised that Ms Henry was @p&Et knew if Steph saidthe messagés
were bad they would be badShe asked Ms Henry to wait, but Ms Henry left.

[31] Knowing that there was ill feeling between the tyaung women Raewyn Head suspected
that her daughter might be involved, and told Mnr@o so. After leaving the meeting Mr
Corner saw Abigail Head talking to Carl Graingethis office and took the opportunity to ask
what they knew of the allegations. They acknowledtet inappropriate messages had been
sent during the function. Mr Corner told them tiiavas not acceptable conduct and would not
be tolerated. Mr Corner also caught up with Chpkey Head before leaving the premises that
same evening. Mr Head confirmed that he had haattagplay by handing over his phone and
accepted responsibility for this.

[32] Mr Corner still did not know the content of the rs@ges and made no further inquires to find
out. He said all parties had freely admitted tihmiolvement and the inappropriateness of their
actions. They were all young and relatively jurstaff. Now sober, they were all contrite. He
therefore felt that there was no need to condugftfarther inquiries. In February the grievance
was raised and for the first time Mr Corner leah® content of the messages. At this point
those involved were sent warning letters.

Determination

[33] Mr O’Brien says that Ms Henry lodged a complaintsekual harassment at the 2 December
meeting but her concerns were dismissed and aftdswshe received no follow up. Mr
O’Brien says therefore that the employer’s respomag inadequate. He cited authority for the
principle that those who make complaints pursuard.117 are entitled to receive a report on
the resulting investigation and any steps takgoréwent a repetition of the condu@ldggett v
Taranaki Health Care Limitefll995] 1 ERNZ 553.) He argues therefore that thea® been a
breach of s.117 which has caused Ms Henry furthnetienal distress.

[34] | do not accept Mr O'Brien’s argument. Ms Henry raadcomplaint of sorts on 2 December
but did not give details of the language used dicate that the abuse was sexual in nature.
Raewyn Head formed what turned out to be a welhded suspicion that her daughter was
behind the alleged abuse. Neither she nor Mr Cdnmadrany reason to infer that abuse from
one young woman to another might constitute sekashssment in terms of either s.108 or
s.118 of the Employment Relations Act 2000.

[35] Thus the complaint on 2 December was not expresstyof sexual harassment nor could a
complaint of sexual harassment be inferred fromtwa Henry said. It did not therefore

constitute a complaint pursuant to s.117 and secetlvan be no issue about whether the
requirements of that section have been met.

Should more have been done to follow up on the conamt?

[36] Regarding Ms Henry’s departure from the organisaRaewyn Head told me:



“Stephanie left Patrick's premises at the end & ttay on 2 December 2003. She left in a
normal way and | did not perceive that there way assue in respect of her ongoing
employment with Patrick.

It is important to note that my son Christopher 888 in a relationship with Stephanie at that
time. | therefore heard through him subsequenthiat day that Stephanie was on “stress
leave” and was not coming to work. Patrick did rieeemedical certificates for a period of
time from Stephanie...Christopher brought them iasto.

At the time Christopher had been involved with @mefgbhetamine and so had Stephanie.
Christopher eventually accepted that he needed (addput two weeks before Christmas) and
he went to Tauranga. | thought that Stephanie’'sess” was due to dealing with drug
problems and problems in her relationship with Gtopher.

| accept that | made no attempt to contact Stemhanl really did want to know... whether or
not she was coming back. However because the neebgag was that she was under stress, |
did not feel it appropriate to add to her stressgmstering her with either questions about her
return to work or with information about the stephich Patrick had taken in relation to the
inappropriate texts. | appreciate that | and/or Rek are now being criticised for this but at
the time | thought that the best thing to do wale&ve her in the hands of her medical advisors
and family until she considered she was fit toegittome back to work or discuss matters with
me or Mark.

Christopher was in constant contact with her, opeasonal basis. At no time did he suggest to
us that Stephanie was still stressed by the texdglzere were much bigger issues in her life”

[37] Ms Henry’s paid leave ran out on 8 December. Attat (despite medical certificates stating
that she was unfit for work) she undertook casuamkwo support herself. She did not consider
going on a sickness benefit as she found it inaateqio meet her expenses. Christopher Head
moved back in with her for at least a couple of therirom the end of January. He said that Ms
Henry had told him that she was stressed and neadeskt from work. He passed this
information on to his mother along with a seriesn&dical certificates covering the period to 9
February.

[38] Ms Henry never formally resigned. On 30 January428Be went overseas on holiday but
both parties are prepared to treat the date thecaleckrtificates ran out (9 February) as the
end of the employment. (There had been no movéh ker position prior to this.) A personal
grievance was lodged on 18 February.

Determination

[39] Ms Henry's complaint on 2 December was not one efual harassment, but it was a
complaint nonetheless. Mr O’Brien has argued thatduty to maintain trust and confidence in
the employment relationship required the responttefallow up this complaint with some sort
of action. | accept this submission, which leads tme¢he need to make a factual finding
regarding Ms Henry’s evidence that Mr Corner tadd to go away when she raised the matter.

[40] | have of course had the opportunity of meeting M@orner (who no longer works for the
respondent) as well as Raewyn Head and StephameyHefeel | can fairly say that Mr
Corner does have a very blunt manner and was moesee who appeared comfortable or
skilled at dealing with a matter of this sort. Meddl on the other hand impressed me as a very
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patient and approachable person with a sensitiveneral saw no sign of the ill will that Ms
Henry suspected of her indeed she continued to dsimade an apparently genuine concern for

Ms Henry's welfare. For her part, Ms Henry did regem in good health even at the
investigation meeting and | had doubts about haeipe her recall was.

[41] Taking all this into consideration | have decidedbalance that Mr Corner probably did say
something that sounded dismissive to Ms Henry {al& the specific words used, which |
accept were probably not likely.) | conclude thas Mead saw (correctly) that there was a
problem here that needed to be addressed, andantat to ask Ms Henry to stay. | accept that
Ms Henry was distressed by Mr Corner’s response lgonsider it to have been rectified by
Ms Head'’s action. Ms Henry should have stayed aadiged more detail of her complaint.

[42] Instead, Mr Corner was left with no idea of theimesness of the text message which had
been sent. He conducted some brief inquires orb#isés of the limited information he had,
eliciting admissions of misconduct and an undengkhat it would not be repeated. In all the
circumstances | am satisfied that it was reasoné@ienim to conclude that he had done
enough. After this | would normally have expectedns feedback to Ms Henry. However |

have accepted Raewyn Head’s explanation (quotedeatas to why she did not contact Ms
Henry to tell her what had happened.

[43] | conclude that there was no breach of the employ&r obligations to maintain trust and

confidence. It follows that there is no personal grievance of ither disadvantage or
unjustified constructive dismissal.

Costs

[44] | leave the issue of costs to the parties to resdfithey are unable to do so they must ensure
that | receive any application to determine costhiw 28 days of this determination.

Y S Oldfield
Member of Employment Relations Authority



