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INTERIM DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Mr Hendry, alleges that he was uifjakly dismissed from his
employment and that he was employed by eitheriteeréspondent (Mr Jorna) or by
the second respondent (Bolderwood).

[2] The statement of problem from Mr Hendry was filed 21 November 2011
and a statement in reply together with a countenclaas filed on behalf of the

respondents on 12 December 2011.

[3] There was a lengthy delay in progressing the mattdre Authority (although
not of the Authority’s making) and the matter ewsatiy proceeded to a case

management conference on 16 April 2012. In thessoaf that conference, the



parties each agreed to the Authority dealing whih preliminary issue on the papers.
The preliminary issue is the question of whetherHéndry was ever employed by
either of the respondents. Clearly if the answebdth of those questions is in the
negative, then the Authority has no jurisdictiond a@he substantive issues which

remain between the parties must be dealt with athear forum.

[4] Mr Hendry says that he commenced work with the eyl as a labourer on
3 December 2007. He admits there was no formatemrcontract but maintains that
the engagement was one of employment rather thanrdfationship between a

principal and its contractor.

[5] Mr Hendry confirms that he wd®eld out to be an independent contracigr
the employer and he says that the emplalidr not meet all of the duties of an

employer in an employment relationship.

[6] He says that in September 2008 Mr Jorna went orddland left him
(Mr Hendry) in charge of the job site and that fouch of that period, Mr Hendry
received no income. This forced him to seek adteve employment on a part-time
basis but he returned to the relationship withgiresent respondents on 27 November

2008 only to allegedly be dismissed the followiray d

[7] Mr Hendry says that he is owed outstanding wageshatiday pay totalling
$1,080.00 and that his dismissal was proceduraltysabstantively unfair.

[8] Mr Hendry relies on a letter received from the milaRevenue Department
dated 28 August 2009 which concludes that for twariqus, Mr Hendry was
employed by Bolderwood Investments Limited, theoselcrespondent. However, the

letter also makes the following comment:

Inland Revenue’s view is taken from a tax perspectinly, any
questions you have regarding your status as an @eplwill need to
be addressed to the Department of Labour.

[9] Mr Hendry maintains that the reasons that he hasprasecuted his claim
against his employers more vigorously is that he ¥arious personal problems to
deal with and also had ongoing disputes with tHegad employers relating to

tenancy matters. Notwithstanding that explanaiios,still a fact that the



proceedings were filed fully three years or thecemb after the employment

relationship came to an end.

[10] Mr Jorna wrote to the Authority by letter datedi@@vember 2011 and sought
to be removed from the proceedings as first respioindn the basis that he was never
Mr Hendry’'s employer. But he reached that condusby relying on the Inland
Revenue Department’s letter of 28 August 2009 whmicluded that Mr Hendry was
employed by Bolderwood. Mr Jorna agreed with tbabclusion and told the
Authority in his letter that indeed Bolderwood wds Hendry’s employer. Then in
the statement in reply filed on 12 December 2014 ,Jd4na sought to resile from his
23 November 2011 letter not in so far as his requesbe removed from the
proceedings was concerned but in respect to hiensémt that Bolderwood was

Mr Hendry’'s employer.

[11] MrHendry also wrote to the Authority about thisné by letter dated

5 December 2011 and he indicated that he was ogoddr Jorna being removed as
a party to the proceedings and he went on to say lik had no knowledge of
Bolderwood prior to the end of his employment. that letter, Mr Hendry attaches a
tax invoice which appears to relate to his emplayime have his Inland Revenue
Department number on it, and to state that he wgdaged from 3 December 2007
down to 8 February 2008. These dates are includidh one of the periods that the
Inland Revenue Department, in its letter of 28 Astd®009, considers that Mr Hendry

was in the employment of Bolderwood.

[12] To assist the Authority in the consideration of theml nature of the
relationship, submissions on behalf of the respotsddraw the Authority’s attention
to an order by the Tenancy Tribunal in respecto@pplication by Mr Hendry against
Bolderwood. The Tenancy Tribunal concluded that tblationship between these
two partiedell well short of being that of employer and emyple. The Tribunal went
on to make findings that Mr Hendry had renderednawice for his labouring work
and that when those invoices were paid, Bolderwaiddhot account for tax on behalf
of Mr Hendry. The Tribunal was satisfied that thewere none of the unusual

incidences of employment such as holiday, annusiatrieave.

[13] In addition to the question of whether this is amp®yment relationship or
not, there is another issue about whether if thian employment relationship, there

was ever a personal grievance raised. Yet anddbae is whether Mr Hendry has



prosecuted his “grievance” within the three yeacuired by law pursuant to s.114(6)
of the Employment Relations Act 2000 (the Act).

[14] What that sub-section says is that a party maycantmence an action in the

Authority in respect of a personal grievance mdwantthree years after the date on
which the grievance was raised. It seems the se#nat Mr Hendry can get to

evidence of having raised a grievance is a lettachvis clearly written by him dated

2 December 2008 and addressed to Mr Jorna, b #ne two issues with that letter
that need to be referred to briefly. The firstthat it is by no means clear to the
Authority that this letter raises a personal grime and the second is that the
evidence before the Authority at this point suggébat neither respondent received
this letter when it was written and dated and Matflorna received it on 21 February
2009. It is also suggested for Mr Jorna that loeght that the reference to mediation
in the letter of 2 December 2008 was mediationtiredato tenancy issues and that he

complied with that request and went to mediatioreiation to the tenancy issues.
| ssues
[15] It will be convenient if the Authority considersetfollowing questions:
(@) Was a personal grievance ever raised by Mr Hendry?
(b) Was Mr Hendry employed by either respondent?
Did Mr Hendry raise a personal grievance?

[16] There is no evidence before the Authority to suggleat Mr Hendry ever
raised a personal grievance. As the Authorityjbhasnoted, the nearest that he gets
to that is his letter of 2 December 2008 but thak vapparently not received by
Mr Jorna until 21 February 2009 and in any evemsdaot in the Authority’s opinion
comply with the law in relation to the raising ofparsonal grievance. It does not
make clear that a personal grievance is raisathes not say what the nature of that
grievance is and it does not say what the applisaeks to put matters right. At best,
the letter is ambivalent and capable of being r@esdMr Jorna apparently did ) as

referring to tenancy matters rather than employmmatters.

[17] If there is no evidence before the Authority that Nendry raised a personal

grievance with anyone then there is a sense inhwtiie present preliminary issue



about whether he was employed or not is almosteamadbecause he can only raise a
personal grievance after this length of time with permission of the Authority and,
given the passage of time, it would be difficultgersuade the Authority that it was

just to allow a grievance to be raised so longrdfte events complained of.
Was Mr Hendry employed by either respondent?

[18] Notwithstanding the foregoing conclusions, the Awity is not persuaded that
Mr Hendry was employed at all during the periodgimestion. Like the Tenancy
Tribunal, and for similar reasons, the Authorityn® persuaded that any of the usual
incidences of employment are present. Certairilg, Authority declines to take
account of Mr Jorna’s apparent admission that Belded was the employer just as
the Authority is not prepared to be influenced by Hiéndry's view that he was

employed by Mr Jorna or by Bolderwood.

[19] Indeed, the representations of the principal pantésis are so confused as to
be completely unhelpful. Mr Hendry says that heuttht he was employed by
Mr Jorna and only heard of Bolderwood in the Teahiebunal proceedings which
followed the “employment”. Mr Jorna, relying oretlinland Revenue Department’'s
view, says that Bolderwood was the employer thttinge him off the hook and of
course the Inland Revenue Department itself hasladed that for reasons to do with
the interpretation of its own statutory enactmerBslderwood is in truth the

employer.

[20] But the Inland Revenue Department quite properlkeaahe proviso in its
letter that for employment law purposes, referesiteuld be to the Department of
Labour and its processes rather than placing amtural reliance on the revenue

statutes.

[21] And employment law requires the Authority to deterenthereal nature of

the relationship. In the statutory framework s#tia s.6 of the Act, the Authority is
required to consider all relevant matters includthgse that go to intention but
importantly... it is not to treat as a determining matter argtesinent by (the parties)
that describes the nature of their relationshiphis is the statutory underpinning of
the Authority’s decision, already communicated his tdetermination, to not rely on

the views of the parties.



[22] The leading case on the determination of whetheelaionship is one of
employment or not is the decision of the SupremerCaf New Zealand ifBryson v.
Three Foot Six Limitef2005] 3NZLR 721. In that decision, the Court adesed all
of the traditional common law tests for identifyindpether a relationship was one of

employment or not but concluded:

The Court must determine the real nature of thati@hship. The
intention of the parties is still relevant but nonger decisive.
Statements by the parties, including contractuateshents, are not
decisive of the nature of the relationship. Thal neature of the
relationship can be ascertained by analysing thststethat have
historically applied such as control, integrationchthe ‘fundamental
test’. The fundamental test examines whether agpeperforming
the services is doing so on their own account.

[23] The control test seeks to establish the degreemfa the principal has over
the other party. Here, the relationship seems |aossay the least so much so that it

is difficult to attribute any control by one pandyer the other.

[24] The integration test tries to measure the extemthich the person providing
the services is integrated into the organisatistraicture of the principal party. In the
present case, it seems that Mr Hendry worked redobprindependently of the other
party and in a real sense, on the evidence beferduthority was not “ integrated “
into the principal’s business activities. The veagt that Mr Hendry was left alone at
the workplace for a period, apparently with minirdaties and substantially without

income, seems to confirm that view.

[25] Finally, applying the fundamental test, it seengaclko the Authority that, Mr
Hendry rendered invoices and those invoices weld. pehus, whether he was
registered for GST or not, the expectation was Mratiendry himself would account
for tax in relation to those payments. Nor wasréhany provision during the
employment for the payment of annual leave or $eke. It seems extraordinary
that if there was an expectation of those normaldences of employment, that
Mr Hendry would not have taken vigorous steps teks& recover his rightful
entittement when the relationship came to an etigerathan leaving it fully three
years before he sought to bring a claim. Thatydalaitself, despite Mr Hendry’s
attempts to explain that, tends to suggest thatdlaionship was a contractual one

and that the categorisation of the matter as omengiloyment, is an after thought.



[26] Even Mr Hendry's own statement of problem filed the Authority
acknowledges there was no employment agreemempatidges that the employer
always treated him as a contractor and acknowletigeéshere was never payment of

any of the normal incidences of the employmenttiaiahip.

[27] The obvious retort to this body of evidence is &y shat the reason the
employer is behaving in this way is precisely bseait was not an employment
relationship.

Deter mination

[28] The Authority is satisfied on the material beforgahat Mr Hendry was not

employed by either Bolderwood or by Mr Jorna anamy event, Mr Hendry has not
properly raised a personal grievance so would haveight to have his alleged
grievance heard in the employment jurisdictionry avent, if the decision had gone

the other way.

[29] It follows from the foregoing conclusion that theithority has no jurisdiction
in the matter and any continuing dispute between ghrties must be dealt with

elsewhere.

[30] Itis also a consequence of the foregoing conahygiast expressed, that the
Authority cannot consider the counterclaim raisadbehalf of the respondents as it
has no jurisdiction, the matter being not one opllyment at all.

Costs

[31] In the particular circumstances of this case, givenmatter was dealt with in

a most cost effective way by the parties, costdalie where they fall.

James Crichton
Member of the Employment Relations Authority



