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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] This is about an employment relationship betweers Mart and 32 Gems
Dental Care Ltd (Gems) that was established witleraployment agreement, which
included a trial period clause. The employmenatiehship commenced one day
earlier than what was envisaged and outside tresdathe employment agreement. .

[2] Upma Bhasin, director of 32 Gems Dental Care Ltdi the dentist in charge
of the dental practice in Lower Hutt says that digegeement represented the terms of
employment when Mrs Hart started on 8 February 200h 9 February 2011 Mrs
Bhasin learnt that Mrs Hart had a needle strikerinpt her last place of employment

and created a risk of cross contamination.

[3] Mrs Hart claimed Mrs Bhasin telephoned her on Sriraty to inform her not
to attend work, and on 10 February 2011 informedthat “her employment was

withdrawn” because she did not have immunisation for HepaBti Mrs Hart
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claimed that this was in breach of clause 11.2esfdmployment agreement because
the employer did not have good reason for ternmgatier employment, did not treat
her fairly in arriving at its decision, did not @ her a reasonable opportunity to
comment on any concerns, and did not invite hemtmlve a support person or
representative. Mrs Hart also claimed that thenireation was unlawful because it
discriminated against her on the grounds of diggpiin that the reason for her
dismissal was a presumption that she lacked immumiHepatitis B or suffered from

Hepatitis B. The latter claim of discriminationshiaeen withdrawn.

[4] Gems claimed that Mrs Hart is statute barred fronmging a personal
grievance in respect of termination of her employmender s.67A and s.67B of the
Employment Relations Act 2000. It denied the altemn of discrimination. It
claimed that the trial period in the employmentesggnent meets the provisions as per
s.67A of the Employment Relations Act. It say<t tite applicant signed and dated
the individual employment agreement on 7 Febru@dylzbefore she started work. It
says that both parties verbally agreed to changestiwrt date to Tuesday 8 February
2011 instead of starting on 9 February 2011 asngldmand that they both intended for
the terms to apply. Alternatively Gems claimedt thlas Hart’s failure to tell the

directors of the needle strike injury was a breaictnust.

Thelssues

. Is the trial period clause in the individual emptont agreement valid
pursuant to ss.67A and 67B of the Employment ReiatAct 20007

. Did the respondent sign the agreement at the comengnt of the
employment relationship and or agree in writingadmnial period?

. When did the trial period commence (if it is effee)?

. Was there a suspension from work on 9 February ,28id if so, was
the suspension justified?

. If the trial period clause is not valid does MrsrHaave a personal
grievance for unjustified dismissal?

. Costs will be reserved. Which party is entitled dosts, and how

much?



Thefacts

[5] Gems advertised a vacancy for a dental assistastatd work in February
2011 at its Lowe Hutt dental practice. Mrs Harivdeed her CV to be considered for
the position and was short listed because of Hevaat work experience. There was
an initial discussion between Mrs Hart and Mrs Bhas/er the telephone and an
interview was scheduled for 21 January. Mrs Haas wterviewed for the position
where there was a discussion on her experienceeasns for leaving her last job.

Gems at the time had less than 20 employees.

[6] Mrs Hart advised that she had to give two weekdceoto her existing
employer. Mrs Hart was offered the position onJafuary 2011. The pay was $17
per hour and the starting date was planned forl@uaey 2011 to enable notice of two

weeks to be given to her employer at the time. hders were 37.5 per week.

[7] On 27 January 2011 Mrs Hart collected the employnagmeement to take

away, consider and sign. Mrs Hart collected theament before she started work.
She was advised to read through the agreement @rak tsure on any of the

provisions. She was asked to sign and return gneement for the employer to
complete signing it off. Mrs Hart says that shengd the trial period clause in the
agreement and says she was told by Mrs BhasirGéats would still treat her fairly

and consult with her before any dismissal.

[8] On 7 February Mrs Hart went into the practice toklaround and talk to the
receptionist and temporary assistant, because isheotl have to work out her full
notice with her previous employer. Mrs Hart hadicated that she was available to
work and could start the next day if required, heeve because Mrs Bhasin had
already made arrangements for a temporary assigtamork on 8 February, it was
agreed Mrs Hart’s starting date would remain aeBriary 2011 as provided for in

the written employment agreement.

[9] During the familiarisation Mrs Hart confirmed thahe had read the
agreement, was happy with it and had signed it,haat forgotten to return it and

would do so on Wednesday (9 February).

[10] On 8 February 2011 Gems received a telephone waih the temporary
assistant who had been arranged to work before Hars started. The temporary

assistant advised Mrs Bhasin that she was sick avithld and cough, and would not
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be able to work. Mrs Bhasin contacted Mrs Harfetcher know about the situation
and to check if it was still convenient for her start work on 8 February or if
necessary another temporary assistant could begacda Mrs Hart indicated she was
happy to start on 8 February and work the whole dagon starting she was given a
set of keys to the practice and the building. Mt again forgot to return the
written employment agreement that she had alregiyed. There was no evidence to
suggest this was anything other than inadvertendenas not a deliberate action by
Mrs Hart. She genuinely forgetful to return theemgment, | hold. In any case she

was due to return the agreement on her start datinésday 9 February 2011.

[11] Mrs Hart returned the employment agreement on 9uaep and handed it to
Mrs Bhasin. Mrs Bhasin left signing the agreem@rtself until at around morning
tea time on 9 February. Mrs Bhasin also correthedhours of work to 37.5 and
initialled the change without telling Mrs Hart. §Hart accepted that her hours were
37.5, but that the change had not been made oagiement that she had signed.
The change therefore had to have been made aéidrastied it back to Mrs Bhasin.

[12] On 9 February 2011 Mrs Hart was contacted at workhdr husband about
needing to make an appointment with the doctor & g booster shot for
immunisation for Hepatitis B because of a needli&estinjury, which had occurred
during her previous employment. At the time of thgiry, and before Mrs Hart’'s
employment with Gems, she had been to her doctwaiuse she was worried about
the injury, although Mrs Hart says her employethat time considered she was able
to continue to work. She was worried, but reastynbblieved there was nothing to
be concerned about because of the attitude takéergrevious employer.

[13] Mrs Hart says she advised Mrs Bhasin of the neggt@ booster shot and the
reasons for that. Mrs Bhasin was concerned thatHl&rt had not informed her of the
needle strike injury before and says that she coatdget any information from Mrs

Hart about the patient involved. Mrs Bhasin claintleat Mrs Hart never offered to

tell her about the injury. Mrs Hart denied thatiai.

[14] On the evening of 9 February 2011 Mrs Bhasin tedepld Mrs Hart three
times; (1) for bank details, (2) for details on ksaver and (3) that Mrs Hart needed
to present a medical certificate before returniogvork. Mrs Hart says she was
instructed not to come to work the next day. Shgssthis was an unlawful

suspension and in breach of clause 11.4 of hergmant agreement because no
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consultation proceeded the suspension. Mrs Hg# tdas was presented to her as a

fate accompli.

[15] Mrs Hart gave permission for Mrs Bhasin to talk Her doctor. On 10
February 2011 Mrs Hart’s doctor advised Mrs Bhdhket the immunisation booster
was a precaution. There is an issue as to whethaot this involved a clearance for
work. Mrs Hart’s doctor could not print out a mealicertificate because of computer
problems at that time. Mrs Bhasin relied upontdiephone call for her assessment.

[16] On 10 February 2011 Mrs Hart says she told Mrs Bhasit she had arranged
for a doctor’s appointment for Monday 14 FebruaBAP in regard to the needle
strike injury. Mrs Hart also says she explainedywshe needed the doctor’'s
appointment and what had happened. She says tisaBMasin said that she hoped

the blood test result would be clear and said sipeth Mrs Hart would be fine.

[17] Mrs Hart says that she was requested to stay aé lgynMs Bhasin, although
Mrs Hart says that she did try to explain that ebeld not get an earlier appointment
to go to the doctor. Also, she says that she lmadhoice as to whether or not she
could go into work, despite her doctor’'s involvemershe did not get paid for 10

February 2011. She did not return to work.

[18] Mrs Hart says that Mrs Bhasifwithdrew” the employment over the
telephone on 10 February 2011. In other words Bhasin withdrew from the
employment relationship. Mrs Hart says that shelkd the phone to her husband Mr
Robert Hart, who listened in to the call, and thaok it over from an upset Mrs Hart.

Mr Hart got off the telephone and informed Mrs Hadt she had been dismissed.

[19] Mr Hart confirmed the telephone call on 10 Febru2®¢1 occurred and that
he had been told of the withdrawal of Mrs Hart'feoof employment by Mrs Bhasin

that he considered was a dismissal. Mr Hart sayefuested Mrs Bhasin to tell him
what the reason was and he says that he was ttld thas because Mrs Hart did not

have a current immunisation status.

[20] Mrs Bhasisn says that Mr Hart told her that she wasecessarily dragging
things out and he also queried why Mrs Hart shdwde told her about the incident
earlier. Mrs Bhasin says she tried to clarify widln Hart that this type of instance
should be reported immediately and she did hertbestplain to him the reasons why

but he was not prepared to listen.
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[21] Mr Hart stated that if Mrs Bhasin did not take Mrart back to work
immediately he would take the matter further arat the practice would have to face
the consequences.

[22] Mrs Bhasin confirmed that she had a discussion Witk Hart's doctor and

confirmed the injury had occurred with the previamployer but had no details
about the patient involved. At no time did Mrs Bimacontact the previous employer
for any information. The doctor also advised MrsaBin that at that stage the blood
tests were only base tests and were okay. Fuebts would be required and without
those further tests being completed the doctordcook confirm that there were no
infection issues. The doctor also advised thawvbeld start Mrs Hart on a course of

immunisation commencing the following Monday.

[23] Mrs Bhasin was concerned about the issues of amdtconfidence raised by
Mrs Hart’s failure to disclose the incident. Altigh Mrs Bhasis wanted to have a
meeting with Mrs Hart to discuss that issue Mrsddihdnas complained that the Harts
led her into dealing with the matter over the tatape, despite Mrs Bhasin advising
Mrs Hart to go in that evening to discuss the mattel that she was welcome to bring
her husband if she wished. Mrs Hart refused becabe had something on with her
children and it was suggested that she go into wwekollowing morning. Again she

refused and requested the discussion take placdalmvéelephone, and it did.

[24] Mrs Bhasin says that she explained that Mrs Haoulshhave brought the
needle stick injury to her attention before shetsthwork and that it was an issue of
trust and confidence as well as an important i$eudnealth and safety. Mrs Hart
insisted that the doctor had confirmed her bloatstevere okay and that she would be
able to return to work and as a caution have imsatidin. However Mrs Bhasin’s
concern was that Mrs Hart had not informed hehefihcident either before or on the
day she started work. This was especially conngrfor Mrs Bhasin as she had yet
to receive the initial blood test results and tha&tter was a major health and safety

issue.

[25] Mrs Bhasin’s evidence falls short of explaining whar decision, if any, was
at this point, since she had concerns about cceditrust and confidence in Mrs Hart.
Also, Mrs Bhasin says that she had asked Mrs Hairtte come into the surgery

because she had no information on the patient coeden the incident and she was
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concerned about the potential cross infection &itly patients and other staff. It is

more than likely Mrs Bhasin requested Mrs Harttay @it home, | hold.

[26] Mrs Bhasin denied refusing to tell Mrs Hart abdwe purpose of the proposed
meeting. She says it was Mrs Hart who simply refuso attend any meeting and
insisted that the matter be dealt with there armah thn the telephone. She says she
explained to Ms and Mr Hart that thecision to dismisMrs Hart had nothing to do
with her immunisation status, it was due to helufai to advise of the needle stick
injury and the issue of trust and confidence thised. [Paragraph 56 Mrs Bhasin’s
written statement]. It is more than likely Mrs Biradid purportedlywithdraw from

the employment because her evidence and the statémweply accept that there had
been a dismissal. Although it is unclear what Bhasin actually said it is probable
that she dismissed Mrs Hart, | hold.

[27] Mrs Hart was paid for 8 and 9 February 2011 andrlashe was paid her
holiday pay. She was not paid for 10 February 200lere was no notice.

Thelaw

[28] This matter is about whether or not the trial ceairs Mrs Hart's employment
agreement was valid under s.67A and s.67B of the Athese sections read as

follows:

67A  When employment agreement may contain provision for
trial period for 90 days or less

@ An employment agreement containing a trial provisias
defined in sub-section (2), may be entered into aoy
employee, as defined in sub-section (3), and arogep

2 Trial provision

Means a written provision in an employment agrednttest
states, or is to the effect, that —

@) for a specified period (not exceeding 90 days),
starting at the beginning of the employee’s
employment, the employee is to serve a trial period
and

(b) during that period the employer may dismiss the
employee; and

(© if the employer does so, the employee is not extitl
to bring a personal grievance or other legal
proceedings in respect of the dismissal.

3) Employee



Means an employee who has not been previously getbly
the employer.

4) [Repealed]

(5) To avoid doubt, a trial provision may be included an
employment agreement under —

(@) section 61(1)(a), but subject to s.61(1)(b):
(b) section 63(2)(b).

67B  Effect of trial provision under section 67A

D) This section applies if an employee terminatesmapl@yment
agreement containing a trial provision under s.@%Agiving
the employee notice of the termination before thek & the
trial period, whether the termination takes effeefore, at,
or after the end of the trial period.

2) An employee whose employment agreement is termiirate
accordance with sub-section (1) may not bring aspeal
grievance or legal proceedings in respect of ttserissal.

3) Neither this section nor a trial provision preventm
employee from bringing a personal grievance or lega
proceedings on any of the grounds specified inX1)(b) to

(9)-

4) An employee whose employment agreement containal a t
provision is, in all other respects (including asseto
mediation services), to be treated no differentiynf an
employee whose employment agreement contains alo tri
provision or contains a trial provision that hasased to
have effect.

(5) Sub-section (4) applies subject to the followinguysions:

@) in observing the obligation in s.4 of dealing inogo
faith with the employee, the employer is not resplir
to comply with s.4(1A)(c) in making a decision
whether to terminate an employment agreement
under this section; and

(b) the employer is not required to comply with a reqjue
under s.120 that relates to terminating an
employment agreement under this section.

[29] In addition, the written employment agreement piedi for the trial clause in
the following terms:

8. TRIAL PERIOD

8.1 For the first 90 days of your employment, commencing on
09/02/2011 and ending d®/05/2011, you will be employed
for an initial trial period consistent with sectiof7A and
section 67B of the Employment Relations Act 20@0may
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terminate your employment at any time during thetiqm,
and you will not be entitled to bring a personalegance or
other legal proceedings in respect of the termonati

[30] Also, the employment agreement made provision f@dica in the following

terms:

11

111

11.2

TERMINATION OF EMPLOYMENT RELATIONSHIP

Termination by either party on notice

Either party may terminate the employment relatmmson
four week’s notice. If a party gives notice, we may yau in
lieu of working out all or part of your notice ped.

Termination by us

As the employer, we must have good reason for nating
the employment relationship and must treat youlyfain
reaching our decision. In particular, we will giwou a
reasonable opportunity to comment on any proposal o
concerns we might have that may lead to terminadifoyour
employment. You are welcome to involve a reprateator
support person in the process.

[31] On the issue of the suspension there is a claudeipmployment agreement

in the following terms:

11.3

SUSPENSION

If we decide to investigate an instance of possfi@gous
misconduct, we may, after consulting you, susp@udutil
we decide what disciplinary action to take. Normahny
suspension will be on full pay. However, in circtamces
where the suspension has been, or is likely torbmpged
(for instance where there is an intervening crinhina
investigation, or where you fail or are unable &ié full part

in the investigation process), we may, again af@msulting
you, suspend you without pay.

[32] The issue of validity of the trial period clausesH@een commented on by the

Employment Court, which made the following comments

...trial periods are to be agreed upon and evidengedwriting in an

employment agreement signed by both parties at damencement of the
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employment relationship and not retrospectively atherwise settled during its

course...
And

...Sections 67A and 67B remove longstanding protectiand access to
dispute resolution and to justice. As such, theyukl be interpreted strictly and not
liberally because they are an exception to the gdremployee protection scheme of
the Act as it otherwise deals with issues of diaathge in and dismissals from,
employment. Legislation that removes previouslgilable access to courts and
tribunals should be strictly interpreted and as imgvthat consequence only to the

extent that this is clearly articulated.
Smith v Stokes Valley Pharmacy (2009) Limjg&d 0] NZEMPC 111
Decision

[33] There is an issue as to whose evidence is to bevbdl on a few factual
matters. | have preferred Mrs Hart's evidence abdat she says Mrs Bhasin said
on 9 and 10 February.

[34] | have accepted Mrs Hart's evidence as being meliabte in recalling the
discussions of the telephone calls on 9 and 10uaelpr | am supported by the
acceptance by the respondent that there had beéiemésal and in all likelihood that
Mrs Hart was told to stay at home. The employmeexer resumed, which is
consistent with Mrs Hart believing that she hadrbésmissed and she was not paid
from 10 February. There were no attempts by thpl@yer to retrieve the situation
and work through the problem. Both Mrs Hart andsMBhasin speak and read
English as a second language, but | am satisfigd bb them understood their
evidence, what they were saying and could undeddtas questions that were put to
them during the Authority’s investigation meetingirs Hart fared better in her
consistent responses whereas Mrs Bhasin changesvitence: for example, by not
relying on the trial period clause and then chagdiar mind, she did not accept that
there had been a dismissal when that had cleady beknowledged in her evidence
and statement in reply. Her reason for the disshiskanged to include a breach of
confidentiality (without any reasoning) and thatsviart did not tell her what the
reason was for the visit to the doctor until shes\waked. These were new reasons

added by Mrs Bhasin during her evidence.
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[35] The Court’s judgment irSmith v Stokes Valley Pharmacy (2009) Limited
[2010] NZEMPC 111 is the leading judgment on tpakiod clauses and lays down
the principles to be applied. The facts are d#iférhere, but the principles are still

applicable.
[36] The trial period clause in Mrs Hart's agreemenii&lid. This is because:

[37] Mrs Hart had been previously employed on 8 Febr2éd/l, one day before
her employment agreement was to take effect, artlout a trial period clause
applying. She was not a new employee on 9 Februdign the agreement was
signed off, and the date the agreement applied.frdihere were no arrangements
agreed to for the work on 8 February and no vama#is required in writing for her to
start earlier and for the trial period clause @rtsearlier. The intentions of the parties
are affected by the failure to have a written \i@org if as the respondent claims it
was the intention of the parties to apply the emplent agreement. Also, Mrs
Bhasin had not signed the agreement at the commmamteof the employment
relationship, when she signed it at morning teatinin any event the employment
agreement was not altered to have a new startasiae new date for the trial period
clause to commence. This could not have happeeeduse it would have been
retrospective. The trial clause needed to be rpuiriting with proper effect to meet
the requirements under the Act. Thus, on 9 Feprusirs Hart was not a new
employee. This was because her status had changeshe had been employed on 8

February without a trial clause.

[38] Mrs Hart genuinely forgot to return her signed emygpient agreement. That
has not been challenged by the respondent. Itheasesponsibility of her employer
to ensure that the agreement was signed off atahmemencement of the employment
relationship and to put in place any preconditibafore the employment would start
to ensure the trial period clause would work. THid not happen because the
respondent did not sign off the employment agre¢metil morning tea on the"9of
February, after the employment relationship hadroenced earlier as Mrs Hart had
commenced working a day before. The Court has iredjuthat employment
agreements be signed off in writing and agreecetork the employment relationship
commences. This did not happen here.

[39] The agreement had the required terms for a trisbgeclause. There were

less then 20 employees. The agreement had provisio notice. The notice
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provision had not been altered to cater for thed period clause. So at the very least
four weeks notice would have been required aspliegh to terminate the employment

agreement.

[40] Because the trial period clause is invalid Mrs Haentitled to make a claim
for a personal grievance for unjustified dismisdalind the dismissal was unjustified

because:

[41] First the telephone discussion was not a real appity for Mrs Hart to

comment and provide any mitigation.

[42] Second the process is the employer’'s responsildlity | accept that as the
employer wanted to have a meeting it should noeHseen led by Mrs and Mr Hart
into dealing with the matter over the telephondie €Employer had the opportunity to
make alternative arrangements for a meeting amutan writing the issue and the
possible outcome. The fault in the process mdaita proper investigation did not
occur, for example there was no contact attemptila te previous employer for

information.

[43] Third, the dismissal was not the action of a faid aeasonable employer. This
is because there were other circumstances thattntkean a fair and reasonable

employer would not have dismissed Mrs Hart. Thesimstances include:

[44] (a) That further information from the previous eoydr could have helped
make an assessment of the seriousness of the iajutypotential for any cross

contamination. The absence of this informationyalieed the applicant.

[45] (b) That the agreement made provision for suspansihis meant that time
was available to conduct further enquiries and wh gay before any decision to

dismiss was made.

[46] (c) That there was no pre-employment form comgdlete regard to Mrs
Hart’'s medical circumstances and no questions asieslit any injuries and or
accidents likely to impact on her employment.

[47] (d) That Mrs Bhasin accepted under cross exanoimdltie written codes she
produced were not followed and or were not appleabd Mrs Hart as the employee.

She accepted the codes applied to the “employer”.
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[48] (e) That Mrs Bhasin and Mrs Hart have a disagre¢rabout exactly what
they recall saying on the telephone. That is atmsvitable with such an important

matter being dealt with on the telephone.

[49] (e) That there had been an unlawful suspensighdarbackground involving
no proper consultation. This disadvantaged Mrg Hacause she was subsequently

dismissed and not paid.

[50] The absence of any opportunity for input to anyhsaction was unjustified, |
hold. Ms Bhasin accepted when questioned by Mmt’'$H&ounsel that Mrs Hart
would have been disadvantaged in her employmeritsbgction. She certainly was
disadvantaged because dismissal followed quicldyetiifter without a proper process

followed, and with a resulting loss of income.

[51] | also find that to reach the conclusion that tHead been a serious breach of
trust and confidence for a summary dismissal, tmpleyer did not have enough

evidence for such a conclusion. The allegation s&ous so the evidence had to
reach a standard to match the gravity of the aliega Mrs Hart did disclose the

situation once she became aware that her doctoledele see her. She informed Ms
Bhasin of the consultation and the follow up. Miart allowed Ms Bhasin to contact

her doctor for information to assist. This does$ lead to a conclusion that one is
dealing with an employee with dishonest intentionkpld. A fair and reasonable

employer would have concluded that Mrs Hart did m&iberately withhold

information and was being co-operative.

[52] Therefore, Mrs Hart was unjustifiably suspendececéuse there was no
consultation and opportunity for representationy)d adisadvantaged in her

employment, and her dismissal was unjustified. iStemtitled to remedies.

[53] | am satisfied that Mrs Hart has lost income dué&eéo dismissal. This loss

occurred from 10 February 2011 until May 2011 wkba got a new job (12 weeks).
Her claim is for this period. | hold the amountiogvfor lost wages is $7,650. | am
satisfied Mrs Hart tried to mitigate her loss bjeatpting to get work because she
went to Work and Income, later obtained a job anthe sole income earner in the

family. She says she attempted to do to look forkwand | accept it.

[54] In addition, this is a matter for compensation dase Mrs Hart's own

evidence. Mr Hart corroborated the impact of thepgnsion and dismissal on Mrs
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Hart. On the details provided, | accept that Mestiivas humiliated and her feelings

were affected. | assess the remedy at $6,000 awsapen.

[55] There can be no contributory conduct because thtema one’s own health
is a matter for privacy unless asked for detailShat did not happen. Proper
disclosure should have been sought earlier by thelayer. A prudent employer
would have used pre-employment forms to cover wéhsan enquiry. Also, Mrs Hart
cannot be held responsible and blamed for the grapkprocess and a process that
the employer has to take responsibility for. Itsvihe employer’s responsibility to
overcome any difficulties arising from Mrs Hart'savailability and the pressure to
use the telephone call instead of a meeting. iB1dhse a meeting would have been

necessary and an action expected of a fair andmaht employer.
[56] | order 32 Gems Dental Care Limited to pay Mrs Hliagtsums of:

(@  $6,000 nett compensation for humiliation, lossighéty and injury
to feelings under s 123 (1) (c) (i) of the Act.

(b)  $7,650 before tax lost wages.

[57] Costs are reserved.

P R Stapp
Member of the Employment Relations Authority



