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DETERMINATION OF THE AUTHORITY

Between 1997 and 2003 the applicant, Mr Ken Hawas the Managing Director of

the respondent (CentrePort). His terms and camditof employment were set out in
a written employment agreement which constitutedehtire agreement of the parties.
According to clause 1.5 of the agreement the tesinthe agreement could not be

changed orally but only by agreement in writingngid by both parties.

One of the terms of the agreement was that asqgbdnts remuneration Mr Harris

would receive “an annualised performance paymemtodfless than $25,000 payable
on achievement of agreed objectives”. It appealave been agreed, although not in
writing, that the annualised period was the finahgear of the company, being June

to June, which was not the anniversary of Mr Haotenmencement of employment.

On this basis and on the basis that no agreed tolgechad been set, Mr Harris
received in the next year an equivalent paymera psrformance payment for seven

months work, to align the payments to CentrePdiriancial year.
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Later that year Mr Harris was offered a pay ris@i@v he naturally accepted), despite
the fact that there was no agreement in writingesigby him to this effect, as clause
1.5 required. That letter from Mr Nigel Gould, t8bairman of CentrePort, notes that

in addition to the salary increase:

“...you and | are required to develop a performancerfula which will provide for a
further $30,000 to be realistically able to be amled during the current financial year.
This 1 would see following the lines which we dssad earlier this month”.

Further discussed with Mr Harris was that he waddeive 2.5% of the difference
between the average of the actual net profit aéerachieved by CentrePort for the
just completed year and the budgeted net proftr afix agreed for the following year,
less net profit after tax that had been budgetedhi® just completed year. The effect
of this arrangement was to give Mr Harris 2.5% oy ancrease in profit achieved over
an average of the year in question and that buddetethe following year, compared
to the budgeted profit for the year in questionhiM/that the formula might appear
complicated | accept that the purpose was to aMowHarris the benefit of averaging
profits over two years, including those budgetedthe next year, so that Mr Harris
would not be disadvantaged by any expenses incumrazhe year that resulted in

further profits in the next year.

Mr Harris claims that he did not accept this formmulAlthough he did not disagree
with it, he claims that he did not study it in ahgtail and only thought of it in terms of
an upside of what he could be paid compared tarntineanum of $25,000 contained in

his employment agreement.

Mr Gould, by contrast, considers that Mr Harris ooty agreed with the formula but
accepted it as a variation to the $25,000 perfoomgmayment referred to in his
employment agreement, in the knowledge that theas & downside as well as an

upside to the formula.

In late 1999 Mr Harris’ salary was again increasddespite this change not being
signed by Mr Harris he again accepted the incredse letter informing him of the
increase noted that the existing performance foainaas to continue in respect of that

financial year. A week later Mr Gould wrote to Marris confirming a bonus for the
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year ended June 30, 1999 of $38,925.00 and exptpinhow that was calculated,
which was in accordance with the formula explairdubve. Needless to say Mr

Harris accepted this sum.

In October 2000 Mr Gould and Mr Harris again dis&ds salary issues. Mr Harris
wrote to Mr Gould on 9 October 2000 recommendinglancrease to his own base
salary. Mr Harris then set out a calculation foe bonus payable totalling $22,500
and provided calculations as to how he felt thatusolevel was achieved, which he
believed was in accordance with the formula thaahé Mr Gould had discussed a
year earlier. Mr Gould had the bonus recalculateaccordance with the formula and
set it at $28,850, which Mr Harris accepted.

Unfortunately, CentrePort did not operate as pabfit the next year and accordingly
under the formula Mr Harris was not entitled to geyformance payment. Mr Harris

raised no issue about not receiving any paymentytrer.

Over the next year CentrePort’s performance didmeptove sufficiently as far as the
Board was concerned. No remuneration discussippsased to have occurred at the
end of 2002. Instead matters took a rather diffeoeurse in February/March 2003
when Mr Gould approached Mr Harris on behalf of Beard looking to arrange for

some sort of exit package for Mr Harris.

Preliminary discussion was held between Mr Gould in Harris on 5 March and the
level of the performance payment for 2002 was dised. Mr Harris recorded part of
this discussion in an email sent the next day td3duld, stating:

“1 have to admit failure on replicating the calcutat used two years ago to calculate
the bonus.

The 2002 year easily exceeded both budget andOie year. Perhaps it would be best
if we stayed as per the Employment Contract atGRes,”

In response Mr Gould applied the existing formulad acalculated a bonus of
$18,475.00 for that year. That sum was paid toHdrris on 11 March 2003. No
issue was taken as to this amount by Mr Harrisl @fter his employment ended,

consistent with his approach to all the other pentnce payments made.
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Mr Gould and Mr Harris then entered into negotiasiamver an exit package for Mr
Harris. On 26 March Mr Gould wrote to Mr Harrisit®, setting out the terms of Mr
Harris’s departure from CentrePort. The genenaldhof these terms was agreed to
by Mr Harris in early May, but negotiations contbliover the detail of the terms of
the agreement, until a finalised deed of settlenaex®t signed on 30 May in relation to

a personal grievance raised by Mr Harris.

In the course of those negotiations CentrePort ggeg a full and final settlement
clause covering all matters between Mr Harris aedtf@Port. This was not agreed to
by Mr Harris. What was agreed was that “the paysemade pursuant to this Deed
are in full and final settlement of all claims @thparty may have against the other

relating to the termination of the Employee’s enyplent”.

Another of the terms of the agreement was thatr€Bott would pay Mr Harris “the

outstanding bonus payment for the current finan@alr of $12,500".

Some months later Mr Harris had cause to look atemployment agreement and
considered that CentrePort had not met the terntseoperformance payment clause,
because he considered that he was entitled to anomm performance payment of
$25,000 each year as he had met all agreed olgectivhich to him were meeting the
budgets set, which he did each year. CentrePosidered that Mr Harris had agreed

to vary that term by the adoption of the formulattapplied over several years.

The parties have been unable to resolve this isksjpute the use of mediation

services. Accordingly it falls to the Authority toake a determination.

| find that as a matter of fact Mr Harris did agteea variation to his employment
agreement in respect of the performance paymeBtgen on his own evidence he
accepted that he never objected to the formulagb&gplied, even when it meant that
he received a lesser bonus than the only figuretioread in the agreement, namely
$25,000. This situation went on for several yeand indeed on one occasion he

received no bonus payment.

Documentation makes it clear that the performaneasures had to be set and agreed

and that Mr Harris and Mr Gould met to this effeclt is clear that the formula
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proposed by Mr Gould could have led to a lessegreater sum than $25,000 being
awarded to Mr Harris. On the basis of Mr Gould\@dence, the lack of any
disagreement by Mr Harris and the fact that hevalstiadopted the formula in
correspondence (even when he knew he was to depaitnply questioned whether it
would be best to stay as per the agreement at @2bJ0find, on the balance of
probabilities, that Mr Harris had agreed to thenfola as a variation to his

employment agreement.

There is an issue about the variation not beingegddry agreement in writing, signed

by both parties, as required by the employmenteagesmt. However, that rule does
not stop variations being enforceable in the empleyt area, as is exemplified by the
case ofWebb v. PDL Holdings Ltdjnreported, H Doyle, CA2/03, 17 January 2003.
The need to look at these issues in terms of thec@urse of dealings between the
parties is exemplified by the fact that if the eayphent agreement were to be applied
in a strict way, as now argued on Mr Harris’'s béHhhlen he would not be entitled to

the pay increases that he received during the eairkis employment.

| therefore find that there was genuine consentMisyHarris to the agreement as
exemplified by his conduct, and that there was icamation, in that he had the
opportunity to and did get significantly more inne® years than $25,000, albeit that

there was also a risk of lesser payments, whiadh@tsurred.

In the alternative, | find that the formula as bgtCentrePort and not objected to by
Mr Harris, constituted agreed objectives which wdordsult in Mr Harris receiving a

performance payment of not less than an annuadisetint of $25,000. This is on the
basis that it was agreed that if the average pfofithe just completed year and as
budgeted for the next year exceeded by $1 milliomore the budgeted profit for the
just completed year then Mr Harris had achievedalgi®ed objective, $25,000 being
2.5 % of $1 million. The fact that Mr Harris woultk paid a lesser amount than
$25,000 should he not meet that objective is nobrisistent with the setting of an

objective of improving profits annually by $1 mdh or more.

| need not therefore determine the issue of whethienot there was accord and

satisfaction in respect of Mr Harris’s claim thrbuipe signing of the deed, but | do so
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for completeness. In respect of this issue théenat the performance agreement was
clearly in Mr Harris’ mind before the negotiatiori the details of the settlement
agreement between him and CentrePort. That mudea from his email of 6
March.

Therefore it remains to determine what the agreémeavided for when it stated that
payments made were in full and final settlemenalbfclaims either party may have
against the other relating to the termination &f émployee’s employment. The deed
of settlement provided for payment of $12,000 for butstanding bonus payment for
the current financial year. It is implicit fromishthat the parties considered that that
was the only outstanding bonus payment. Any bgomayments owing would of
course have been matters relating to the termmaticMr Harris’s employment as he

was required to be paid all sums owing to him wheeft.

| also take into account the facts that Mr Harfieady knew of the fact that his
written employment agreement provided for a perforoe payment not less than
$25,000 on achievement of agreed objectives, thavds aware of the potential for a
claim and that he agreed to a full and final setdat of all claims relating to the

termination of his employment.

| therefore hold that Mr Harris is barred, by wdysettlement of all claims he may
have against CentrePort relating to the terminatibhis employment, from pursuing

this claim in any event.

Costs

28.

Costs are reserved.

G J Wood
Member of Employment Relations Authority



