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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] The applicant, Mr Tangianau Here, says he has begrstifiably dismissed
and unjustifiably disadvantaged by the respondéftAlpine Hussman Limited

(“McAlpine” or “the company”).

[2] The unjustifiable disadvantage is twofold: that MEre was not told he was
entitled to a support person at the disciplinaryetimg and that he was called to a

disciplinary meeting.
[3] Mr Here seeks compensation, lost wages and reamséart.

[4] Mr Here has been a longstanding employee of thgorekent’s for more than

twenty years.



Thelncident 6 December 2010

[5] On 6 December Mr Dave McAuley, Mr Here’'s Team Leadesued a work

instruction to Mr Here. When he went to check fivéenutes later Mr Here was
chatting with another worker. Mr Here says he ubsed the instruction with a
colleague. Mr McAuley says Mr Here had no neediszuss it with anyone and he
told him he knew what he had to do. Mr McAuleydsdr Here made a comment
about the workplace not being a prison. Mr McAusayd it was not a holiday camp
and Mr Here was expected to work.

[6] Mr McAuley said he walked away. Mr Here then caower to where Mr
McAuley was, stopped a couple of meters away fram hAnd yelled that Mr
McAuley had better not make another complaint aldoot. Mr McAuley replied

“Or what?” Mr Here said‘l know where you live

[7] Mr Here went to the office of Mr Kevin Atkins, théactory Manager, and
complained about Mr McAuley. Mr Atkins said to Weait to him.

[8] Mr Atkins made notes. These state that Mr Herel $ar McAuley was
always following him around and checking up on land that he had an issue with

him which was a longstanding one.

[9] Mr Here maintained that had been having an ongaispute with Mr
McAuley which had not been rectified, despite leiirtg management about it.

[10] Mr McAuley said that since he had been promotedHdre had been resisting
taking instructions from him and had not been wagkivell.

[11] On 21 July 2010 Mr Here had received an employmanhing for swearing

at Mr McAuley. This incident related to Mr McAulehecking whether Mr Here had
completed some work that had been assigned to MmHere’s response was to tell
Mr McAuley to fuck off and so some work. Mr Hera&dot contest the validity of

that employment warning.



[12] Mr Joseph Henry, the Knock Down supervisor, who hethessed the

argument, also went to see Mr Atkins.

[13] Mr McAuley, Mr Here and Mr Henry were called intor Mtkins’ office. Mr
Atkins asked Mr Henry what had happened and th&edair McAuley what had
happened.

[14] Mr Atkins raised the previous warning with Mr Heregarding a similar
incident. Mr Here said he had an issue with Mr Misy. Mr Atkins asked if Mr
McAuley had treated him unfairly or been aggressive Here replied he had not but

he still had a problem with him

[15] Mr Atkins asked Mr Henry about the poor relatiopshiMr Henry said the
problem lay with Mr Here and that he himself wassditisfied with Mr Here’s

performance.

[16] Mr Atkins said given that Mr Here had threatened MicAuley he had no
option but to convene a disciplinary enquiry ansipguind Mr Here on full pay until the
date of the enquiry.

[17] Mr McAuley said he did not like the fact that Mr ieehad said he knew where
Mr McAuley lived.

[18] Mr Here said that at that point Mr Atkins threw Miands up and saiyou
just lost your case, we can't help you and this teago further: He then told Mr
Here to go home, think about what he wanted to éagmd to come back the next

day.

[19] Mr Atkins did not give evidence but Messrs McAulagd Henry say Mr
Atkins told Mr Here to go home and cool off. Mridesaid he did not think he had

done anything wrong.
7 December 2010

[20] Mr Here was met by Mr Henry who told him to waittiiiMr Atkins came to
get him. Mr Here handed him a letter of apologyMs McAuley. The letter read:

| would like to take this opportunity to apologipe my outburst yesterday. |
am sorry if what | said, in the heat of the momevas taken seriously. |
meant no harm or malice.



[21] Mr Here was given a letter advising him of a diogry meeting to be held
on 10 December. The purpose of the meeting wadisttuss what the company
believed to be unacceptable behaviour, being vehrahts to a team leader. He had
the right to representation and was suspended prupidl the date of the meeting.

The possible outcomes were set out.

10 December Mesting

[22] Present at the meeting were Mr Norm Campbell, arudelegate, Mr Atkins,
Ms Marie van Es, the Human Resources Manager, antidfe. Ms van Es took

notes.

[23] Mr Here apologised and said it would not happeairagnd reiterated that he
had an ongoing problem with Mr McAuley. Mr Atkingkaowledged Mr Here’s

frustration regarding Mr McAuley. Mr Campbell sdig didn’t believe others had
taken the comment as a threat. Mr Atkins said MAMey had taken it seriously and

had contacted the Police and his security company.

[24] Mr Atkins said the earlier issues should have baddressed at the time but

they did not justify the current situation.

[25] Mr Atkins asked what guarantee he had that it watldappen again. Mr
Here said he would do as he was told and that mtegeto come back to work. Mr
Atkins asked how he would fix it. Mr Here said yheould have to be friends. An
adjournment was then taken. Mr Atkins was givenldtier of apology. Mr Here was

summarily dismissed.

[26] Ms van Es said Mr Atkins gave a lengthy explanategarding the dismissal.
A threat had been made and Mr McAuley had takess i& threat as had people who
had heard it. Mr Akins had to look after the heahd safety of all staff. He said he
had considered alternatives to dismissal but didsae that there were any. He could
not have Mr Here working with Mr McAuley again attiere was nowhere else to
move him. He had considered Mr Here’s length aWise and that it would be

difficult to get new permanent work but felt thevas no other option.



[27] Ms van Es deposed that she and Mr Atkins had phtdfedyn Wallace, the
Director Human Resources Australia New Zealand, tdm overall responsibility for
employment related matters. They spoke with hesindigg what had been said at the

meeting and what the decision would be.

[28] Mr Here said he was escorted from the premisesfalbhéshamed as he did

not believe he had done anything wrong.

[29] Mr Here said he was not given proper notice offiret meeting. The first

meeting was called at Mr Here’s instigation.
[30] Four people signed a document, dated 14 March 2@4ith reads:

We the undersigned do hereby say that we were sgiiseto the argument
and so called threat to Dave McAuley ofi Becember 2011 [sic] at our
place of work “McAlpine Hussmann Ltd”

Joe Henry was not a witness to this.

He was at his work desk app 20 meters away,

We never took this seriously and everyone laugheditait.

[31] Only two of the signatories were summonsed to givielence: Mr Norm
Campbell and Mr Junior John. During the hearirigbecame evident that Mr
Campbell had not witnessed the argument; he had d@a@side having a cigarette. Mr
John asked Mr Campbell to sign the document, whvels written by Mrs Here,

despite Mr Campbell not being a witness.
Disciplinary Procedures

[32] The company’s disciplinary procedures provide tihat employee will have
prior notice of the allegations, adequate noticéhef meeting and the type of action
that could result.

[33] | do not accept that Mr Here did not know what dieciplinary meeting was
about. He knew full well. He had earlier acknatged that he had made the

comment in question.

[34] There was nothing disadvantageous about callingHele to a disciplinary

meeting.



Complaints

[35] The applicant’s submissions asserted that the coynipad not responded in a
proactive manner to Mr Here’s complaints about MrAdley. Mr McAuley deposed
that he was aware that Mr Here had complaineda@tbvious factory manager that
he was beindgpicked on” by Mr McAuley and Mr Henry. Mr McAuley and Mr
Henry said the previous factory manager had infdymeaoked into the matter and

concluded that Mr McAuley’s close supervision of Mere was appropriate.

[36] Whether or not the company attempted to resolveisisae, given the nature
of the two incidents (the warning incident and ttiemissal incident) Mr Here’s

actions were not justified.

The Suspension

[37] The Statement of Problem did not claim that thepsaosion constituted a
disadvantage. Para 2.8 does refer to the resposdwetasking the applicant whether

there was any reason he should not be suspended.

[38] The applicant says no grounds for suspending hive baen provided.

[39] The respondent says Mr Here was not suspendedhentilas given the letter
of 7 December. Mr Atkins’ notes state he suspendedHere on the day of the
incident. Whichever day the suspension took plads,clear that no discussion was
had with Mr Here about it. It was sensible to s&fdHere home on 6 December.
That was justified by the fact that feelings weleady still running high. Mr Here
did take the opportunity to consider what had hapdeand wrote a letter of apology.

[40] The suspension on 7 December did not have the satinaale; there was no
longer the same immediacy and Mr Atkins had theldeif apology. That suspension
was unjustified. However, Mr Here did not give awdence about how he had been

disadvantaged, therefore | cannot award any rersedie



Authority to Dismiss

[41] The applicant submitted that Ms van Es had givedesce that she and Mr
Atkins did not have the authority to dismiss andeveequired to refer the matter to

Ms Wallace. Ms van Es did not mislead the Authority

[42] The actual evidence was that they did have theoaitighto dismiss. All that
was required was a discussion of the process atidiaie with Ms Wallace. | accept

that evidence.

Investigation

[43] Mr Bennett submitted that Ms van Es had misled Al¢hority when she
deposed that Mr Atkins was responsible for the stigation and she was aware that
with the exception of Mr Henry those who had wisegsthe argument refused to give

statements.

[44] There was some question as to whether Mr Henryahae:ssed the argument
or simply overheard it. Mr Bennett submitted ttras meant the respondent was not

fully informed about the events.

[45] Given that Mr Here accepted that he had sakhbw where you liveto Mr
McAuley and that Mr McAuley, to whom the remark waakdressed, said he had been
very concerned and felt threatened, it is difficalsee the relevance of other people’s
perceptions, if they differed. Mr Here’s remarlldwved an earlier abusive comment
to Mr McAuley.

[46] The investigation was fair.
Justification

[47] In Air New Zealand Limited v }2009] ERNZ 185 the Court stated that one
of the issues was whether a reasonable employddwane made a finding of
misconduct in the circumstances. Mr McAuley perediMr Here’s words as a
threat. It is difficult to see how else they cobkive been intended.



[48] The other issue is whether the decision to dismwas one which a fair and
reasonable employer would have made. The respbdaérand was entitled to, take

the previous warning into account.

[49] Mr McAuley was not shown Mr Here’s letter of apojogAt the hearing he
said it would not have made any difference. Mr My was obviously very

concerned about what had happened.

[50] Had it not been for the previous warning, Mr Herg®logy and statement at
the dismissal meeting that he would have to getvith Mr McAuley, would have

made it likely that the dismissal was unjustified.
[51] In all the circumstances, the respondent was jedtifh dismissing Mr Here.

[52] Had | found that the dismissal was unjustified, duld not have ordered
reinstatement. There was no application for intereéinstatement or urgency when
the Statement of Problem was filed. Mr McAulegtdl employed by the respondent.

There is no other area in which to place Mr Here.
Costs

[53] The parties are urged to resolve the issue of cdbthey are unable to do so,
the applicant is to file a memorandum within 28<glaf/the date of this determination.
The respondent is to file a memorandum in rephjhiwitl4 days of receipt of the

applicant’'s memorandum.

Dzintra King
Member of the Employment Relations Authority



