INTHE EMPLOYMENT RELATIONSAUTHORITY

AUCKLAND
[2011] NZERA Auckland 503
5336579
BETWEEN ADAM RAPHAEL
GREENBAUM
Applicant
AND WAIKATO DISTRICT
HEALTH BOARD
Respondent
Member of Authority: R A Monaghan
Representatives: M O’Neill, counsel for applicant
A Russell, counsel for respondent
Investigation Meeting: 3 November 2011
Determination: 28 November 2011

DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Adam Greenbaum and his former employer, the Wailaistrict Health
Board (WDHB) reached an agreement resolving an @ynpént relationship problem,
and the settlement was recorded by a mediator usade49 of the Employment
Relations Act 2000 (the settlement). Dr Greenbaays terms of the settlement
were breached.

[2] Clauses 2 and 7 of the settlement read:

2. Waikato DHB will employ Dr Greenbaum on a furtiperiod of one year fixed
term employment. The agreement will expire onakiudry 2012 or on his receiving
vocational registration as a plastic surgeon, wiaechr is the earliest. ...

7. Waikato DHB will pay the remainder of the fixedm period of one year, if Dr
Greenbaum obtains vocational registration before tne year is completed and
correspondingly his employment is terminated punstathe agreement at that time.



[3] The settlement was silent on a timeframe for, dat&@ by which any payment
owed under clause 7 would be made and on how tyragra would be made.

[4] Dr Greenbaum obtained vocational registration gdaatic surgeon on 23
February 2011, triggering both the termination isf @émployment and the obligation
to pay under clause 7.

[5] He says clause 7 was breached in that:

(a) the following amounts were owed to him but paid, -
. continuing medical education expenses in the sL$16,000,
. work-related expenses in the sum of $11,283.168, a

. $3,087 (net) as four days’ sick leave; and

(b) the implied term of reasonableness was not métanthe WDHB, -
. refused to make the payment required under theseluntil 14 March
2011,
. refused to pay ‘the balance’ of the entitlemant
. refused to provide the calculation in supporthef 14 March payment
until 1 April 2011.

[6] The remedies he seeks are:

. an order that the WDHB comply with clause 7 byipg the
amounts specified in (a) above;

. penalties for breach of settlement in respeth®fmatters raised in
(a) and (b) above; and

. a penalty for breach of good faith, with partasuleference to the

matters raised in (b) above.

Wastherea breach of clause 7

1. Continuing medical education (CME) expenses
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[7] Clause 36 of the New Zealand District Health Boas#sior Medical and
Dental Officers Collective Agreement (the cea) -iakhthe parties accepted was
applicable during the relevant period of Dr Greambs employment - provides in

part:

36.2 Continuing Medical Education

a) The employer requires employees to be fully infdinaed
where possible practised in developments withinir the
profession. ...

b) Employees shall be reimbursed actual and reasonable
expenses of up to $8,000 per annum (GST exclusive)
increasing to $12,000 per annum (GST exclusivein fib
January 2008 increasing to a maximum of $16,00@nfrb
January 2009 ...

36.3 Calculation of an individual employee’s eetitient to the expenses shall be on
the following basis:
a) Full-timers shall be entitled to thelfamount;

Note: CME expenses will not exceed 100% of entftem

[8] The expenses referred to include expenses of atteed at relevant
conferences. Dr Greenbaum says he is entitleHegpayment of CME expenses in
the full amount of $16,000 in respect of the perfomin 23 February 2011 to 10
January 2012, being the balance of the one-yead fiterm employment. The
payment would be for the purpose of attendanceratcences.

[9] Dr Greenbaum has not registered for, paid for tenagied any conferences
during this period. In support of his claim hemoated an upcoming conference he
said he would have attended although for pers@ssans he will not now do so, and

to conferences in 2012 to which he said the exppagment could be put.

[10] The claim amounts to a claim for payment as if gagment was a standard
entitlement to $16,000 per annum incorporated B rfeimuneration in any event.
However in principle the payment is owed only i texpense is incurred. That is the
basis on which payment was made to Dr Greenbaupmemious years. No further
such expense has been incurred, and nor is thgneeahlikelihood that such expense
will be incurred prior to what would otherwise hdween the termination of the fixed

term arrangement on 10 January 2012.
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[11] Moreover, the assessment of payment owed in regpebtie balance of the
fixed term arrangement was to be carried out frtwe $tandpoint of the date of
termination of employment. As at that date no espehad actually been incurred in
respect of any upcoming conference, and it wasopet to Dr Greenbaum to make
the general statement that, once in possessioheopayment, he would apply the
funds to attendance at an unspecified confereridee uncertainty of that approach is
illustrated by the fact that he now says he camti@nd a particular conference for
personal reasons. Hence, even if the genuineriesscbh an intention was accepted
and the payment was of a kind that would othenkimee fallen within the scope of
clause 7, the detail of the expenditure to be imzlimas too uncertain to create an
obligation to make the payment.

[12] Since there was no entitlement to the payment,nitvepayment does not

amount to a breach of the settlement.

2. Work-related expenses

[13] Clause 21.1 of the cea provides:

21.1 The employer shall meet the cost of or reisdwmployees for work-related
expenses including those listed in clause 21.2 ...

[14] Clause 21.2 sets out various membership, professi@gistration or other

fees associated with the requirements of the ratestan of the medical profession.

[15] Dr Greenbaum appeared to have incorporated inlis dor payment under

clause 7 of the settlement a claim for the paynoécertain expenses incurred during
his employment and not reimbursed. However thexg mo precision in the evidence
regarding what expenses are said to be owed irecesy this period and in what

amount.

[16] The parties are to resolve any outstanding issudhlat respect themselves.
Leave is reserved to seek further orders of thenaitly if they are unable to do so.

The grant of leave will lapse if the Authority hast been approached within 28 days
of the date of this determination.
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[17] With more specific reference to clause 7, Dr Gresnb sought the following
payments in respect of expenses incurred duringéhied between the termination of
employment and 10 January 2012:

. $840 UK GMC registration

. $150 RCS England fees

. $1,350 BAAPS membership fee
.$1,058.57 ASAPS membership fee

. $600 ASPS membership fee

. $60 BBA membership fee
.$1,100 UKAAPS membership fee

$5,138.57 TOTAL

[18] Expenses of this kind are within the scope of &af$.2, but the dispute
concerns whether they were payable in respecteop#riod after the termination of

employment.

[19] Clause 7 of the settlement provided that the WDpH# the remainder of the
fixed term period of one yeaif employment ended before that time. The parties

have different views of the correct constructiorita$ provision, namely:

(i) the WDHB says the payment must be calculateth weference to
entittements under the cea, and as clause 21 oW the payment of work-
related expenses Dr Greenbaum cannot have incuangd work-related

expenses after 23 February 2011 when his employhaghterminated,;

(i) Dr Greenbaum says he is entitled to the paysée would have received
had his employment continued to 10 January 2018, these include the

reimbursement of the expenses he seeks.

[20] Up to a point both are correct. Dr Greenbaum istled to payments he
would have received had his employment continuedalanuary 2012, but those

payments must be calculated with reference to ttieying entitlements contained
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in the cea. In order to determine whether the wart®osought here are owed, it is

necessary to consider the nature of the payments.

[21] In some circumstances it is clear that the ternonabf employment would

mean particular work-related expenses could nabhdared at all.

[22] For example clause 21.4 and following in the ceavipe for the
reimbursement of: travel for out-of-town meetingother business or medical duties;
work-related toll calls; car parking; and use gfeasonal motor vehicle for specified
work-related travel. None of these activities wbolccur at all if the employment
relationship had ceased, no associated cost wauiddorred, there would be nothing
to reimburse and no loss would be suffered as @tresthe lack of payment. Dr
Greenbaum could not say he would have received ramgbursing payments in
respect of those matters without also having chrowt the activity and incurred the

expenses in question.

[23] The payment or reimbursement of membership feeselevant professional
organisations does not depend on carrying out weldted activity, unlike travelling
to a meeting to conduct work-related business priwate motor vehicle. In that
sense - and in a damages context which is in effectontext here - entitlement to

the payment does not require the actual continmatiadhe employment relationship.

[24] A second feature of maintaining membership of ratev professional

associations, and of meeting relevant professiliceising requirements, is that there
is a benefit to the employee in having the assedif¢es met or reimbursed by the
employer. Such membership serves the wider puspostn of the employer and the
employee, hence they incorporate a beneficial airbeyond mere reimbursement.
In comparison there is no additional element ofdfiério the employee when, for

example, the cost of travel on work-related busir@sthe cost of a work-related toll

call is reimbursed.

[25] Thirdly, because payments of this kind tend to daieé annually the due date
for payment can be identified in advance and tlgamisation imposing the fee is

likely to publicise the amount payable in advandéepayment falling due. It is
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therefore likely that as at the date of terminatmmhemployment any qualifying

payment can be identified and quantified.

[26] For these reasons | conclude that payments in cegpehe fees cited in this
part of the claim, if the fees themselves fell dorepayment before 10 January 2012,

were payable to Dr Greenbaum under clause 7 ddtilement.

3. Sick leave

[27] This matter was resolved when Dr Greenbaum wasndsdi and accepted
during the investigation meeting that he was absentdomestic leave on one

occasion when an absence on sick leave was recor@lkd claim was withdrawn.

4. Conclusions

[28] For the above reasons | find there was no breatedasettlement in respect of

CME expenses and sick leave.

[29] Regarding the claim for work-related expenses weclrprior to the
termination of employment, if any payments remawing under clause 21.2 of the
cea Dr Greenbaum is entitled to them, but has #igation of his own to ensure the

relevant invoices or receipts are presented in@tmb payment.

[30] As for expenses in respect of the balance of thezlfterm employment period,
I have found Dr Greenbaum was entitled to paymemnespect of the membership
fees he has cited, in the sum of $5,138.57.

Theimplied term of reasonableness

1. Background

[31] Dr Greenbaum is an immigrant to New Zealand, and walliged to obtain

vocational registration from the New Zealand Mebi€ouncil before he could

practise in his medical specialty fully in New Zaadl.
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[32] By emailed message dated Wednesday 23 February 26af at 15.33, Dr
Greenbaum advised his solicitor and certain WDHBnagers, although not the
employee relations manager, that he had receieddtiational registration ‘effective
immediately’. He also statedPursuant to the binding agreement of 13 December
2010 I am no longer employed by the DHB and wal/é&eimmediately i.e. todayHe
completed that day’s work shortly afterwards ardirtht report for work again.

[33] There had been issues between the parties assv&tinae discussion with the
Medical Council regarding the progress of, andwH2HB’s role in, Dr Greenbaum’s
efforts to obtain vocational registration. Thesatters caused the WDHB to expect it
would take longer for Dr Greenbaum to obtain vawal registration than proved to
be the case. Accordingly the information in thessage dated 23 February 2011

came as a surprise to it.

[34] In a letter dated 24 February 2011 counsel for Dee@Bbaum advised the
WDHB'’s solicitors of the registration and of theewi that Dr Greenbaum’s
employment ‘expires immediately’. She requestesl ¢hlculations supporting the
payment to be made, and gave the name of the leaokiat to which payment was to
be made. The account was not the account to whickkreenbaum’s salary was
usually paid, rather it was the account of coussaltructing solicitors. The account
number was not provided. The 24 February lettes wapied to the WDHB'’s

employee relations manager, Greg Peploe.

[35] In a further similarly-directed letter dated 25 Redry 2011, counsel sought a
reply to her request and expressed the view tratitter should be capable of being
concluded that day. She said the matter would dferred to the Employment
Relations Authority if this did not occur.

[36] Mr Peploe responded in an emailed message of the gate, sent at 16.22,
asking for evidence of receipt of vocational regisbn, or written confirmation of
registration from the Medical Council. That infation was provided by letter dated

27 February 2011, a Sunday, and presumably receivédonday 28 February.

[37] On Tuesday 1 March 2011 a statement of problemrsg@kcompliance order,
penalties and costs was filed in the Authority. réepecifically, immediate payment
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was sought of the money due to be paid under claw$e¢he settlement, together with

a penalty for the failure to make the payment tie dand costs.

[38] Mr Peploe reacted with a very unfortunate messageotinsel — copied to

others including the Authority — for which he hasce issued a written apology.

[39] Counsel replied to the WDHB and its solicitors iletter dated 3 March 2011.
Among other things she repeated her concern alheutalibsence of calculations in
support of the payment owed, and provided a copy deposit slip for the bank
account into which payment was to be made.

[40] Dr Greenbaum received a payment of $126,078.25%)(oet Monday 14
March 2011, although the payment was actioned w11 March.

[41] The WDHB considered the sum it paid satisfied #gpuirements of clause 7,
but still it did not provide details of the calctitm. Following a further request those
details were provided in a letter from the WDHB&iGtors dated 1 April 2011.

2. Whether implied term of reasonableness breached

(i) Delay in payment

[42] While it may be that on a strict interpretationctduse 2 of the settlement the
grant of vocational registration operated to exiis the employment agreement, |
do not accept there was an associated requireima&nthie WDHB act immediately to
process the termination of employment in accordamgdh Dr Greenbaum’s

instruction. It was entitled to:

. seek formal confirmation of the grant of registna;

. seek confirmation and details of the manner irctvfinal payment was to be
effected, particularly as this was to differ freine usual procedure for
payment; and

. take a reasonable amount of time to preparedhessary calculations and
make the payment, particularly given the lackatice and the range of
contractual entitlements to payment which wowdsiéhto be addressed in the
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calculations.

[43] Moreover, payment was not the only matter to whiehWDHB was obliged
to attend. For example Dr Greenbaum’s employrmemtihated on approximately an
hour’s notice, and there were rostering and stgffmplications resulting from the

termination.

[44] In the light of the above | do not consider it i@@eble - nor is it within the
problem-solving approach to employment relationshigvhich underlies the
Employment Relations Act - for Dr Greenbaum to &tea litigation less than two full
working days after the WDHB had received what Issdar to be incomplete advice

of the grant of registration.

[45] A weekend then followed, and the necessary confiomaof the grant of
registration was received the following Monday.wHs premature - and again not in
accordance with the approach expected and encalrbgethe scheme of the
Employment Relations Act - to file a statement eblggem in the Employment
Relations Authority the next day. Further, thatents of the statement of problem
as then drafted amounted to no more than a denwairtld immediate payment of an

unspecified sum, and no other dispute was disclosed

[46] The payment was processed some 8 working days |addthough this is
longer than desirable for the completion of an eaygé’s final payment when
employment has terminated, the nature of Dr Greemism position and of his
contractual entittements meant the final calcutatias likely to be time-consuming.
The necessary focus on preparing the calculatiash @mpleting payment was
diverted by the filing of the statement of problemthe Authority and the escalation
of the matter by what should have been an unnegessalvement of lawyers on
both sides. Overall | do not accept that theyd&lgpayment was unreasonable, and |

do not accept the circumstances can be construgdedssal to pay.

(i) Refusal to pay ‘the balance’

[47] | do not accept there has been an unreasonablsaledn the part of the
WDHB to pay ‘the balance’ of the amount Dr Greenhagays he is owed. Instead
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there was a disputed entitlement to certain paysperw resolved as set out in this

determination.

(i) Refusal to provide calculations in supportpatyment

[48] There was no refusal to provide calculations inpsupof the final payment,
rather a delay in doing so.

[49] The calculations should have been provided sodraar they were. However
in all of the circumstances | do not accept that fimrther delay of some two weeks
before they were provided was sufficiently seria@asamount to a breach of any

implied term of reasonableness in respect of cldusiethe settlement.

(iv) Additional comment

[50] Dr Greenbaum accused the WDHB of deliberate defatantics, and has also
pointed to Mr Peploe’s message of 1 March in supgionis view that the WDHB has

acted unreasonably. | do not accept that thes filactvhich he pointed amounted to
evidence of deliberate delaying tactics.

[51] Further, while | have described Mr Peploe’s 1 Mamoéssage as unfortunate,
he has apologised. | do not believe there is amytn the message to support the
wider accusations of deliberate delay and unreddemanduct.

The duty of good faith

[52] The duty of good faith has statutory expressiors it of the Employment
Relations Act. Section 4A provides that a penfdtyfailure to comply with the duty

set out in that section is payable if: -

(a) the failure was deliberate, serious and sustairged;
(b) the failure was intended to undermine —

(i)

(i) an individual employment agreement ...; or

(iii) an employment relationship; or ...
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[53] | do not accept that anything in the above circamats falls within s 4A, and
there will be no order for payment of a penalty.

[54] Additional allegations of difficulty with a paymeninder clause 8, and
breaches of clauses 6 and 10 of the settlement wewe in the submissions in
support of the claim for a penalty for breach obddaith. Following my earlier
request for specificity in the claim for penaltigbe claim had been framed with
reference to the aspects of the alleged breacheslaoke 7 addressed in this
determination. The additional allegations of brea€ settlement concerned matters
unrelated to the matters before me and | was adlisat references to them were
included as a matter of background. For thossoresal do not address whether there

was any merit in those allegations and in turn oiotaike them into account.
Ordersfor compliance
[55] Further to the request for compliance orders | oadefollows:
() in respect of expenses for the period betweenrettmeination of
employment and 10 January 2012, the WDHB is to dpmvjih clause

7 of the settlement by paying to Dr Greenbdensum of $5,138.57; and

(i) the WDHB is to make the payment within 28 dayshe date of this

determination.

[56] Interest is to be paid at the rate of 5% from tlmedof termination of

employment to the date of payment.

Penalties

[57] There will be no order for the payment of a penalty

Costs

[58] Costs are reserved.
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[59] The parties are invited to resolve the matterthély are unable to do so any
party seeking an order for costs shall have 28 &tays the date of this determination
in which to file and serve a memorandum on the enatThe other party shall have a

further 14 days to file and serve a memorandunepyr

R A Monaghan

Member of the Employment Relations Authority



