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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Kelly Green, a former Zoo Keeper tbe respondent,
(Wellington Zoo/the Zoo) claims that she was unijiadily suspended and then

unjustifiably dismissed by the Zoo.

[2] By contrast, the Zoo claims that Ms Green was flably suspended, and

justifiably dismissed for gross negligence follogia full and fair process.
Factual discussion

[3] On 15 July 2010 Ms Karen Fifield, the Chief Exeeatof Wellington Zoo,
was informed by her Manager People and Culture dma4 June Ms Green had
allegedly left the Zoo’s peahen in an enclosuréhwaitlarge violent bird (Bruce the
Brolga), when Bruce was being fed, and that théhn@eavas attacked and had to be

euthanased later that day. Because zoo keepermsnamested with the safety and
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wellbeing of animals in their care, Ms Fifield cadered that this was a matter that

had to be investigated.

[4] However, despite the period of time since the iectdthe investigation did
not commence until all staff, including Ms Greemsanager, were back at work from
leave. While Ms Fifield was to be ultimately respible for any disciplinary
decisions resulting from the investigation, theestgation was conducted in its
initial stages by the General Manager Operationd e Manager People and

Culture.

[5] The investigation began with an analysis of thelydaeports and other
documentary records held by the Zoo. One of theserds was a file note prepared
by Ms Green’s supervisor of a conversation shevii#id Ms Green on the day of the

incident, which was completed some five days later.

[6] | accept the accuracy of the note as the sole deotary evidence prepared
near to the time, even although Ms Green does cu#pa its validity. In particular
Ms Green considers that comments she made atnigewtere simply made with the

benefit of hindsight rather than what later cambdseen by the Zoo as admissions.

[7] That note reflects that Ms Green informed the super that the brolga had
killed the peahen but that a group of schoolchiidire the vicinity had not noticed
anything, although that later turned out to be ire@. The file note records, and |

accept accurately:

When | asked how the peahen had got in with thigarkelly told
me that it had gone in for food when she was lackiwvay the brolga
and she had locked them in together. When | curesdi that action
she said that she thought it would fly out overtthie as it had done
in the past when in with the guinea fowl. She ghi@t she had
noticed it had looked a bit slow and she suspeittedd been sick in
the previous two days and that was why it was peshaable to get
away from the brolga.

The brolga has a known history of aggression towpetple and
other animals. It has been witnessed attacking alalwy and
suspected of killing other birds including anotlheolga in the past.

[8] | so conclude because not only were the recordsrdented close to the time,
but many of the comments were later repeated bysken, although later again they
were denied, once formal disciplinary proceedingd been initiated and Ms Green
had instructed counsel. Most importantly, as naedve, in early conversations
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Ms Green answered direct questions about how thbgrehad got in the enclosure
and why she had left it there by stating that $twaight the peahen would fly out of
the enclosure. It is less likely than not that ®®en would have said that if she had

not actually seen the peahen in the enclosure.

[9] On the morning of 29 July Ms Green was informedhey supervisor that
there was to be a meeting that afternoon to distisspeahen incident. Ms Green did
not object to that and met with her managers aedvthnager People and Culture at
3.30pm.

[10] | accept, for the same reasons as above, that dbé Zneeting record is
accurate, despite Ms Green claiming again that sofmger comments were made
with hindsight rather than what she actually remerad) occurring.

[11] At the meeting it was explained to Ms Green that furpose of this
investigatory meeting was to discuss her recobbacthf events around the incident
before deciding how to progress. Ms Green agreeshare her memory of the event
and the record notes state that she said:

When closing Bruce in, Kelly remembers seeinglmicorner of her
eye that the peahen had followed Bruce into thdosad area. The
peahen had done this once before but as it iseffyeng bird, Kelly
thought it would just fly out over the gates. Besmof this, Kelly
wasn't worried about the peahen being in there wBituce even
though Bruce was known as a vicious bird. Bruoe Ib@en known to
attack other animals and humans before. Kelly askadged she
had noticed the peahen hadn’t been looking likesélérover the last
few days and had appeared sluggish.

[12] When asked to explain the peahen’s condition fuytihe notes record:

Kelly said she had noticed the peahen wasn't hewelthe Sunday
before. It seemed slightly slower and sluggishaféew days but she
couldn’t put her finger on what was wrong. Shenaeiledged that
she didn't take this into consideration when slitthe peahen locked
in with Bruce and she had also had not recordeddieservation of
the peahen’s sluggish behaviour in the daily report

[13] Ms Green was told that the investigation would ouorg, including

management talking to other staff and that theres wWee potential of further
disciplinary action, including a formal warning dismissal. However, Ms Green was
also told that no conclusion had yet been reach&y. the end of the meeting

Ms Green had become extremely upset.
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[14] Meetings with two staff members were held by 3 Astgbut no particularly

relevant information was obtained.

[15] Subsequent to that Ms Fifield, the Chief Executivegcame directly involved
in the investigation. Ms Fairfield decided thatfcamal disciplinary meeting was

required and that Ms Green should be suspendédgiméeantime.

[16] The first Ms Green knew of the suspension was wdtem received a letter
from the General Manager, which was dated 3 Augudte letter states, amongst

other things, under the headingRytliminary findings and concerns

Your action of knowingly locking the peahen in witle brolga is
unacceptable. Our initial views are that:

You have acted with gross negligence;

2. You have committed a fundamental breach of thesteyim
you[r] employment as you have failed to ensure tigalth,
safety and welfare of the animals in your care éc@adance
with your core responsibilities in your position ldeeper;

3. [You] have destroyed or seriously damaged the rsecgs
trust and confidence we need in you.

[17] Disciplinary action was referred to, and said tegibly include dismissal.

[18] Ms Green was invited to a formal disciplinary megton 5 August and was

advised that:

... we wish to suspend you from duties on full pay tine meeting on
Thursday 5 August at 12pm. If you are not in agreet with our
decision to suspend you, you should let us knowetiately what
your objections are.

[19] While Ms Green made no objection at that time, gramptly sought legal
advice and Ms Flint wrote on her behalf on 9 Augeaktiming that the disciplinary
investigation had already taken place, that Ms Grémd not been offered
representation, and that despite the delay in tigagsg the matter preliminary
conclusions had already been drawn by the Zoo. ablvancing of any disciplinary
measures was seen as pre-determination. It wassalsmitted to the Zoo that
Ms Green was suspended without consultation ank thvas notjust cause for it
particularly as she had continued to carry on \weghjob for over a month. Ms Green
denied any negligence, stating that this incidenticct have been caused by any other
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staff member in her position at that time. Sherdfuze raised a disadvantage

grievance.

[20] The formal disciplinary meeting was delayed unfll August. It was a very
short meeting, during which Ms Green tabled a emitstatement and a few clarifying
guestions were asked, before Ms Green was too tps®Eintinue. In her statement

Ms Green noted:

. It is hard to recall events after such a long tiswen by the 29 July;

. That the peahen looked a big sluggish but that m@san absolute

indicator of ill health;

. That she accepted she healght a glimpse of something as she was
locking the cage but did not consciously realisat th was the peahen

until after the incident

. That management were aware that she had been isgffétom

depression;

. That she loves her job but it can be stressfuleatdhusting;

. That she has worked for over four years and ispalila Keeper, and
that she did not feel that she was grossly nedligemhat she breached

the terms of her employment;

. That the peahen had had a tumour that nobody waseaof and yet
anybody could have followed up and not just her.

[21] The Zoo decided that it needed to undertake furtnegstigations, given the

change in Ms Green’s account of her understandilgw the incident arose.

[22] First, Ms Fifield met with Ms Green’s supervisoo, find out why she had
delayed reporting the incident. This was saidddobcause she did not want to get
Ms Green into trouble. The supervisor was subsg@ugiven a verbal warning for

her failure to inform management of the incident.

[23] The supervisor was then given Ms Green’s writteéxteshent. She reiterated
that Ms Green had told her that the peahen hadlbeked in with the brolga and that
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she thought it would fly out as it had done thifobe She also noted that the first
report from Ms Green came within an hour of thedant.

[24] The supervisor stated that it was basic zoo keegrgnsure animals are not
confined in a small space together if they are ipbssncompatible, and given that
Ms Green at least accepted that she had caughinpasgl of something, it was her
responsibility to ensure all the animals involveeravsafe, whatever sort of animal it
was. She also noted that Ms Green appeared tbebertly one who had noticed
problems with the peahen’s behaviour and she shuwawé notified other staff of that

fact.

[25] Ms Fifield then interviewed the student who hadrbée attendance with
Ms Green when the incident occurred. She had atted the peahen being in the
stable with the brolga. While the student did see anything, she told Zoo
management that Ms Green had told her that it veamlufor the peahen and the
brolga to be locked in together and she thoughp#ahen would fly out if it needed
to. Previously Ms Green had told the student thatpeahen was not itself and that

she would report that later that afternoon.

[26] Ms Fifield then went on a tour of the enclosurehwitie student, to get a better
idea of what may have occurred. The walk-througimanstrated to Ms Fifield’s
satisfaction that Ms Green should have been awkenather animal being locked

into the stable with Bruce the brolga.

[27] On 19 August Ms Fifield wrote to Ms Green giving llee Zoo’s preliminary
decision. She noted that the Zoo believed thatvem occasions Ms Green had
admitted seeing the peahen in with the brolga, tedefore did not accept the
different version of events given by her in writiag the meeting on 12 August. It
also noted that it was Ms Green'’s responsibilitgtsure the safety of the animals in
her care, and that she admitted having caughtnapgk of something which could
have been harmed by the brolga.

[28] The Zoo’s preliminary decision was that Ms Greed: ha

1. Acted with gross negligence;

2. Committed a fundamental breach of the terms of ryou[
employment as you have failed to ensure the hegdttety
and welfare of the animals in your care in accorckuwith
the core responsibilities of your position as a g&e



3. Have destroyed or so seriously damaged the negessast
and confidence we need to have in you that youtayment
cannot continue.

[29] A response was sought from Ms Green. Ms Flintordpd on Ms Green’s
behalf seeking all information, such as recorddistussions with the supervisor and

the student. Dismissal was not seen as warranted:

Ms Green understands that this incident was seriand does accept
partial responsibility. Our client denies that sle. knowingly
locked] the peahen ...” into the enclosure. This was nd¢léberate
or malicious action on the part of our client, asttould not be
treated as such. Accordingly, the level of negligeand the damage
to the trust her employer can have in her cannatdegregious as to
warrant dismissal from her employment.

[30] Attached to that letter was a response by Ms Gradnch refers to her

answers being given only with the benefit of higtisi although she accepts that she
should have checked what thempse ofsomethingshe saw was, and not assumed it
was a pigeon as was usually the case. She alsptadcthat she should have
recorded the peahen’s change in behaviour butwagnot her normal practice and
that the student was wrong in stating that she taleed about the peahen’s state

before the incident, because it was afterwards.

[31] On 24 August all relevant documentation was pravitte Ms Greenexcept
that the full records that the Manager People anliu€ had worked through were
never provided to Ms Green before she was dismissed

[32] On 25 August Ms Flint responded requesting furttetails on the information
provided. Subsequently, the daily reports for 8dl 82 June were provided, as well
as the timeline. A response was sought from MsGiteefore 27 August so that a
final decision could then be made.

[33] Ms Green’s response in effect repeated her posihiahshe did not see the

peahen and therefore could not have been grosgligast.

[34] On 1 September Ms Green was notified of the detitiodismiss her. The
letter stated:

We prefer your frank statements that you providedhe two earlier
occasions that you remembered seeing the peahlewftiie brolga
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into the stable. Our view is that you did see peahen enter the
stable as you have earlier advised.

You have also acknowledged that the peahen wasntpak “bit
sluggish” when you were last on duty before thddeot. In such
circumstances your duty to the peahen was everehigfiou allowed
it to be shut in with an aggressive animal knowiingt she was not
her usual self.

However, our decision is also made on the basigeviieu accept in
your recent responses that you caught “a glimpsesahething”

when you shut the stable. It is an elementarytteheoo keeping that
you do not confine animals in a small space unyessknow that they
do not pose a threat to each other. In this scienatrwas also your
responsibility to ensure the safety of the animalyour care. No
animal should have been confined with the brolgécvis a known

aggressive animal. The “something” you saw coulén caused
harm or it could have been harmed. In this cake,lrolga caused
the death of the peahen due to your actions.

[35] Ms Green’s dismissal was to take effect immediatélyt she was paid a

notice period of four weeks.

[36] Ms Green subsequently raised another personal ayroev of unjustified

dismissal.

[37] Subsequent to mediation, Ms Fifield wrote to MsEBtating,amongst other
things:
Kelly has many positive qualities that will assisr in obtaining

alternative employment. She has excellent arti#tits and has good
people skills. | would like to assist Kelly in asftive way.

To this end | am offering out-placement counseléind assistance to
obtain alternative employment to a value of $3,J00s GST). | also
offer Kelly introductions to contacts of mine thean discuss
alternative careers with Zoos, if Kelly wishes &main connected
with Zoos.

If Kelly would like to consider this, | am happydiscuss this.

[38] The letter also dealt with several aspects of whatZoo considered were
weak points in Ms Green’s claims. Ms Green did taée up the offers, not having

trust in the Zoo any longer, after having been snodpd and dismissed.

[39] Although Ms Green is not seeking reinstatementptnéies have been unable

to come to a settlement and it therefore fall$@®Authority to make a determination.
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[40] As was held inChief Executive of the Department of Inland Revewnue
Buchanan (No 2)2005] ERNZ 767 at para.[36]:

The correct approach is to evaluate whether a &aid reasonable
employer would characterise that conduct as de@plyairing, or
destructive of, the basic confidence or trust esskerto the
employment relationship, thus justifying dismiss@le do not agree
with the Chief Judge that a failure to establishfulness creates a
presumption that the conduct was not serious mhecin What must
be evaluated is the nature of the obligations ineplasn the employee
by the employment contract, the nature of the UWretwat has
occurred, and the circumstances of the breach.

[41] As can be seen from the language of that sectiat, dase was determined
under the provisions of the Employment Contracts ¥391. The basic principles of
analysis still apply, however.

Deter mination

[42] After a full investigation, | have concluded thatsi@reen did make
admissions to seeing the peahen in the enclosuheting brolga, but the question for
determination is whether or not it was approprfatethe Zoo to do so at the time. |
consider that it was. The inconsistency in Ms @Gragserting that her comments were
made in hindsight was no less apparent at the titae it is now. For the same
reasons as | have concluded that she did make #usissions, | accept that a fair

and reasonable employer such as the Zoo would d@we so at the time as well.

[43] While there was no doubt that Ms Green did notbdeétely fail in her
obligations as a keeper, the obligations on herewerensure animal safety. Her
wrongful assumption that the peahen would simpyydlt of the enclosure was a
fundamental failure that went to the core of heligaltions as a zoo keeper. This is
particularly so in the circumstances where she swaare that the peahen was not
“looking herself’. Furthermore, there is no dotit such behaviour does constitute
gross negligence and is therefore serious miscandaicanting dismissal. This was
thus a failure to do precisely what Ms Green wapleyed to do, and therefore would
fairly be categorised as serious misconduct wargrmismissal.

[44] Even in the alternative, Ms Green now admits seamgething out of the

corner of her eye. A keeper’s obligations towamdsnal safety meant that she should
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have gone further and investigated whether aniragdty might have been at risk.
Again, this was a serious error of judgment whichuld deeply impair trust and
confidence an employer like a zoo would have ireper.

[45] It was submitted that the procedure followed byZlbe was flawed from the

outset, principally because Ms Green was not giwvetice that this was a serious
matter that could result in her dismissal, and tehe had no opportunity to be
represented, nor was she given proper notice ejations.

[46] | accept that at some point an employee is entiibetie told of allegations
against him or her and have a formal opportunity réspond to them, with
representation if desired. However, an employenasrequired to give employees
such notice in all circumstances, particularly ime tpreliminary period of an
investigation. At some point, an investigation gbeyond a preliminary fact-finding
investigation and moves into a disciplinary pro¢cegswhich point such safeguards
are required. In this case, there is no doubt thatpreliminary discussion held
between Ms Green and her supervisor can in no veayldscribed as part of the
disciplinary investigation. Quite properly, Ms @rewent to see her supervisor to tell
her of the incident. She could not expect to beemiany caution or notice of a
disciplinary investigation when zoo managementraitl even know the incident had

occurred.

[47] It therefore follows that there was no unfairnesshie Zoo relying on what

Ms Green told her supervisor on the day.

[48] | accept, however, that it would have been mored@mu for the Zoo
management to have informed Ms Green of the palentdr disciplinary
consequences before the end of the first formatinge@ith management on 29 July,
which was the first time it did so. However, | chrde that the interview was a
preliminary investigation rather than a disciplyanvestigation, because at that time
the Zoo’s focus was to ascertain the facts anatérviewed Ms Green as the key zoo
employee involved accordingly. At that meeting, Gi®en was simply asked to give
Zoo management her recollection of the event. & not questioned on what had
occurred, except to give further details in somspeets. It was not alleged that she
had done anything wrong, nor was she questionesklglaabout her recollection of
events. On the other hand, it was as a resuleottbmments at this interview and

earlier that the Zoo came to the preliminary vidvattshe had acted with gross
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negligence. Read in context, however, those wégadions as much as preliminary

findings at that point.

[49] Although the interview took place several weekerafhe incident, Ms Green
was given several hours’ notice of the meeting #mat it would be about her

recollection of what had happened in the enclosure.

[50] There was certainly no reason why the supervisaulshnot have been
present at such a preliminary interview, despite Kiseen’s representative’s

submissions to the contrary.

[51] While it is true that Ms Green gave quite a différeersion of events when
represented, that does not mean that Zoo managemasnhot entitled to take into
account those earlier comments, because this vpasliminary investigation and at
that time Zoo management treated it as a fact+igeixercise only. Although that did
change later, the fact is that it was a fair arabo@able approach by the Zoo at the
time. | deal with the Zoo’s subsequent use of thimrmation to suspend Ms Green

separately.

[52] On balance, | conclude that it was fair and reaslentr Zoo management to
conduct a preliminary investigation into what hadppened before formulating
disciplinary charges against Ms Green, and thatas$ entitled to take into account
statements that she made at that meeting in detegnio dismiss her. Thus, in the
particular circumstances of this case, it was &nd reasonable for the Zoo to
investigate through its management team what hadraed and, having reflected on
that information, to determine that there were puoédly matters of serious

misconduct warranting a disciplinary investigation.

[53] | accept that all information was not provided t® Mreen as promptly as

could have been the case but do not accept thataherejudiced in any way by this.

[54] | am satisfied that Ms Green knew full well fronetdoo’s letters what was
being alleged because it is reasonably clear diadts, as for example the letter of 19
august. | therefore accept that what the Zoo gidiibmissing Ms Green and how it
acted were what a fair and reasonable employer dvinaive done in all the
circumstances of the case. | therefore dismissGken’s claims other than her

unjustified suspension.
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[55] Ms Green’s suspension, by contrast, clearly wasthetaction a fair and
reasonable employer would have taken. First, i #fbsence of a contractual
provision suspension is not usually justifiablen the vast majority of such cases
consultation is also required before suspensioorder for it to be justifiable. Here
the Zoo’s letter of suspension was effectivefginaccomplj rather than consultation,
as it stated that the decision to suspend haddsireeen made, and only granted her
an opportunity to object, rather than be consubefdrehand, as the law requires.

[56] | note here that often employers consider thatay e held against them if
they do not suspend an employee accused of serimesnduct. That is not the case
and whether or not an employee is suspended intuwelg separate matter to be
judged on its own merits. Given that Ms Green aladady been working for at least
five weeks since the incident without any probldmré seemed to be no good reason
for her to be suspended, as she appeared to paseneoof a threat to animal safety
than before. No consideration appears to have ben to placing her on alternate
duties either. | conclude that this decision wasnauch to highlight the Zoo’s
Preliminary findingsas anything else and constitutes an unjustifialdadyantage to

her employment.

[57] Ms Green gave evidence of being humiliated overshispension for no good

cause and of being in shock, particularly as itreegeto her to show that the Zoo had
already made a decision on her guilt. In thesmuoiistances compensation in the sum
of $1,000 is appropriate. There can be no cortidhwn her part to the suspension

itself.
Conclusion

[58] Ms Green was justifiably dismissed for gross neglige, but was unjustifiably
suspended. As a result | order the respondent)Milengton Zoo Trust, to pay to the
applicant, Ms Kelly Green, the sum of $1,000 ursl&23(1)(c)(i) of the Act.

Costs

[59] Costs are reserved.

G J Wood
Member of the Employment Relations Authority
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