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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] C3 is involved in the picking up and moving of loggsa yard in Seaview and
the wharf. The employment relationship problemsesi from an accident that
occurred on 18 January 2011. The accident invodvéohder being damaged at C3
Limited’s Seaview site that was being driven by Mreen. In addition, it was
discovered that a retaining pin had come loose, valmite it was still in place, the
boom had separated from the fork housing. Mr Greas suspended by the branch
manager, and dismissed by Mr Warren (Baz) Pritchéwel employee relations
manager/general manager, for serious misconduat. GMen has claimed that the

actions of the employer were unjustified.

[2] C3 Limited (C3) has accepted that Mr Green was esudgpd, and was

dismissed from his employment. It denied Mr Greastaims.



Thelssues

[3] The primary issue in this employment relationshipbjfem is whether the
employer acted as a fair and reasonable employerddwbave acted in all the
circumstances. In particular the test of justifima applies under s.103A of the
Employment Relations Act 200 (“the Act”) as it waefore 1 April 2011:

103A Test of justification

For the purposes of s.103(1)(a) and (b), the qoastf whether a
dismissal or an action was justifiable must be deieed, on an
objective basis, by considering whether the emple\actions, and
how the employer acted, were what a fair and reabta employer
would have done in all of the circumstances attitme the dismissal
or action occurred.

[4] The actions complained about by Mr Green relat@dments prior to 1 April
2011. In particular the following issues arise:

(@ A scrutiny of the employer’'s actions in suspendMg Green; and
dismissing Mr Green. Also, this is a matter wh&Bhas relied upon a
conclusion that Mr Green’'s behaviour amounted tgligence to
justify a conclusion that Mr Green’s behaviour wagrious

misconduct.

(b)  What were the matters arising out of a meeting loeld25 January
20117

(c) Did Mr Green admit he was negligent and should heeen the pin

working loose?
(d)  Which party is entitled to costs, and how much?

[5] Where allegations of misconduct are particularlyoses, then the evidence in
support of such allegations must be as convinainigsi nature as the charge is grave
(Honda NZ Ltd v. NZ (with exceptions) Shipwrights &inion[1990] 3 NZILR 23
(CA)).

[6] In Chief Executive of the Department of Inland RevewwuBuchanan and
Symes (No.2R005] ERNZ 767, the Court of Appeal held that twvas necessary in

the test for serious misconduct was an evaluatfowhether a fair and reasonable
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employer would characterise the offending condsatleeply destructive of the basic
confidence and trust essential to the employmetdtioaship, thus justifying

dismissal.

[7] It is not the role of the Authority to substitutis idecision for that of the
employer, even if a later more thorough investmatyy it may have led to a different
conclusion to that reached by the employer at thee.t There is no absolute
requirement for a two step process for an emplagediave an opportunity to
comment on the disciplinary action that might bepmsed in a separate meeting. In
other words there will be times when a combined tmgeand process for any

disciplinary action and penalty will be justifiable
Thefacts

[8] Mr Green was employed from 5 July 2010 in a futhdi role as a driver
machine operator by C3 at its Seaview site. Attitne of his dismissal he was paid
$18.50 per hour. He worked an average of 56.18shper week.

[9] Mr Green had an accident in a CAT 966g vehicle adilog logs on 18
January 2011. The day before he had asked theamiedio inspect a grease problem.
It is common ground that Mr Green completed theepaprk for a pre start
check/inspection of the vehicle. He did not chedth the mechanic before starting
work. He discovered that a pin on the right-haattidm of the fork of the vehicle had
come loose. He reported the damage caused byotise Ipin. The damage was

observed by the branch manager and two drivetseagdene at the time.

[10] On 19 January 2011 Mr Green had a drug and alctésdl that proved

negative.

[11] It is common ground that Mr Green was suspended fiaties on 19 January
2011 by the branch manager for a formal investgato be carried out. The branch
manager advised Mr Pritchard that Mr Green had lbgenating machinery unloading
logs from trucks. It is common ground that a gtappave way and twisted,
apparently because of the pin working loose. Asidient report was completed by

the branch manager and Mr Green.

[12] Mr Pritchard says that the branch manager informmed that he had stood
down Mr Green on full pay while the incident waseastigated.
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[13] On 20 January 2011 the branch manager wrote to féerGas follows:

REQUEST FOR A FORMAL MEETING TO INVESTIGATE
DAMAGE TO OUR C3 LOADER ON TUESDAY THE 18TH OF
JANUARY 2011 IN THE SEAVIEW YARD

As you are aware from our discussion Wednesday, f8hCompany
is investigating this matter as set out below. pet of this

investigation process | would like to meet with yotmally so you
can put forward your explanation of events.

The matters to be investigated are:

1. Any actions or failures by any person to carmgt proper
procedures that may have resulted in an serioustgaérror
or damage situation.

Attached are copies of the relevant policies and copies lu t
evidence gathered from our investigation so far.

The purpose of this meeting is to ensure the coynpas sufficient
details about the events before any decision aswtwether

disciplinary action against yourself and/or othengloyees are to be
commenced.

The meeting will be conducted by...and... [names wdhil be in
attendance to take notes. We would like to maatyeu on Tuesday
25th 9am in C3 office.

You are entitled to have a support person or repméstive present at
this meeting.

Should disciplinary action be necessary after ouwestigation
meeting the employee’s affected will be formallyified and a
disciplinary meeting will be held.

As you are aware, you are to be suspended on padime the
outcome of our investigation or until such time welieve it is
appropriate to return to duties. You have the tighappeal this.

[14] The decision to stand Mr Green down was a susperfsioon work. The
decision was made to stand him down and the lettefirmed it (Pritchard SOE 7).
Mr Green did not appeal the suspension at the tiAmgeal rights and the procedure
to appeal are contained in the C3 code of conchatt Mr Pritchard believes was
provided by virtue of the letter in [13] above,haligh he could not confirm that the

document was actually provided.

[15] C3's defence is that Mr Green did not raise anyassith this approach at the
time, although he now is complaining about the pdute followed. Mr Green was

advised of the suspension in writing, and thatfitst time the complaint was made



5
was in a letter from Mr Green’s advocate on 9 Faky@011. The company relied on
the seriousness of the incident that had occuroedhfe suspension, requiring an
investigation. It was decided to investigate beeaaf Mr Green’s previous safety
record (Pritchard statement of evidence ((SOE)A§ .Mr Green never raised an issue
about this at the time | hold that that makes itrenthan likely he accepted being
stood down and suspended during the investigation.

[16] On 25 January the meeting took place and notes wepe by the C3.
Detailed notes confirm that the branch manageraasitant branch manager/second
in charge and Mr Green attended. The notes iraitatt during the discussion Mr
Green had an opportunity to respond to a witnegersient from two other witnesses
in regard to his driving of the vehicle on Tuesda/ January 2011. The drivers’

statements do not refer to their observations ath@utoose pin.

[17] The notes also record that Mr Green was requested &vhether or not he

wanted a support person present with him and/@peaesentative. He has accepted
that the matter was raised although he says itneasaid that he had the right to a
representative. He now says that he did not utelesvhat a support person meant.
Whether or not that was the case at the time healigdnake much of an issue about
it. | hold he would have had time to make suffitienquiries to find out the level of

help he would require. This is supported by himmeent at a latter stage that he

would need a lawyer.
[18] The essence of Mr Green’s response to the situaiisn

. That he carried out a pre-start check. It is a@mbftat he completed a

pre check form.

. That there was mud in the bolt hole; and that he mat sure if the bolt

was in or out because of the amount of mud covehagnachine area;

. That there was an absence of grease;

. That he found the fuel line had been tied up;

. That he had requested maintenance.

. That the pin had come loose previously and had leed by the

mechanic.
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[19] Mr Green produced during the Authority’s investigat meeting a written
summary of events and his explanation that he Isaysad provided to Mr Pritchard at
the time. He says he gave this to Mr Pritchardnduthe meeting on 25 January, but
from thereon it was apparently overlooked. Mrdbdtrd says he can not recall seeing
it at the time, but accepted that it outlined thergas and what Mr Green says

happened. | hold that it got lost in the process was overlooked.

[20] The assistant site manager/second in charge wretedtes for the 25 January
meeting. The notes were provided and typed up.PNtchard relied on the branch
manager informing him thdhe pin coming loose is a long process and a ma&chin
operator of any standard would have noticed charngdke machine. The pin is only
a few metres away from the operator and the nofsthe pin working loose would
have been unbearableAlso, Mr Pritchard has relied on advice from a lofan
manager from another port and that person’s expegi¢hat a pin coming out of a
machine would be very rare, that the pin would hlaeen seen by the operator, that
the operator would have felt a change in the opwraif the machine and that the
machine would have been noisy. Mr Green was rfotrmed of this advice and did
not learn of it until the Authority’s investigatiomeeting. He denied that he would
have seen the pin moving and coming out. He sayselard nothing and did not feel
any change in the operation of the machine.

[21] Also, Mr Pritchard had an earlier discussion withemior operator regarding
pins working loose and that person could only detdlappening in his experience
coming completely out of the housing once. Mr dhdtrd says that the senior
operator believed that an operator would have edttbe pin dislodging by a number

of means:
- by seeing it in the pre start check;
- the behaviour of the log head during an operation;
- by seeing the pin during normal operation; and
- by the noise of it squeaking as the machine mobedtahe yard.

[22] Mr Pritchard relied on the expert opinion of thése people.
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[23] Following the 25 January meeting the branch manager Mr Pritchard
discussed what occurred and concluded that funtivestigation was needed, and that
a formal disciplinary meeting was required. Theygnduded that that might

potentially lead to disciplinary action dependingtbe findings of the investigation.

[24] A letter dated 31 January 2011 was drafted advisingsreen of the need to
proceed to a formal disciplinary meeting regarditige allegation of serious
misconduct. That letter reads as follows:

DISCIPLINARY ACTION — FORMAL MEETING REGARDING
ALLEGATION OF SERIOUS MISCONDUCT

Further to my discussion with you on the 25th Japugou are
required to attend a formal disciplinary meeting discuss your
conduct in relation to the allegations of seriousseconduct set out
below.

The allegations are:

1. It appears you have failed to properly checkrymachine
prior to work resulting in serious damage to thahchine
and exposure to yourself and others in regardsafety.

2. Or it appears that your driving manner may have ssithe
locking pin to work free resulting in the seriousnthge and
serious safety issues mentioned above.

Attached are copies of the relevant policies and copies laf t
evidence gathered from our investigation so far.

The meeting with be conducted by Baz Pritchard Burployee
Relations General Manager. | will be in attendarioetake notes.
We would like to meet with you on Thursday 3rd Babr at 10am in
my office.

As this matter may affect your employment you atiéled to have
support person or representative present at thisting.

You will be given every opportunity to give youplaration at the
disciplinary meeting. Full consideration of youtptanation will be
given before any decision is made concerning yoysleyment.

As you are aware, you are to be suspended on paginge the

outcome of our investigation and disciplinary preser until such

time as we believe it is appropriate to return tgids. You have the
right to appeal this.

| am required to advise you a disciplinary meetawgild result in a
warning or in termination of your employment.
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[25] That meeting did take place. Notes were prepabad tonfirmed the
attendance of Mr Pritchard, the branch managemMmGreen. Mr Green was given
the opportunity for a support person and/or a rEgr@tive to attend, which he
declined. He disputed that there was any referemage to him being able to get a
representative. He provided his explanation whvels much the same as that that he
gave in the earlier meeting. | hold that at tiheetit is probable that Mr Green did not
make any admission of any fault and or any negtigegiven his explanation and the

matters he put in writing in his statement.

[26] When the meeting concluded Mr Pritchard and thedirananager continued
to discuss the information that they had gathenmadl they decided that Mr Green
would be dismissed. They met with Mr Green agaimg with his agreement, agreed
to convey the decision to him at the time. Theglen to dismiss him was confirmed

in a letter dated 7 February 2011. That lettedsess follows:

Outcome of disciplinary meeting — dismissal
| refer to our meeting held on 3rd of February 2011

As discussed with you C3 considered the allegatiohserious
misconduct against you. | have set out the aliegéd) below
together with a summary of your explanations, fedd by the
company’s decision;

1. We determine that you failed to properly chemlrymachine
prior to work and/or during the operation of the ohne
during the day failed to notice a pin working loggsulting
in serious damage to that machine and exposingsgtiuand
others to serious safety issues.

2. You believed in explanation that you should haweced the
pin working loose and therefore it had happenedimery
short space of time.

The allegation of serious misconduct was then wblagjainst you.
Your employment was terminated with notice effectiom Friday
4th of February.

We will calculate your final pay entitlements anayde you with
your final pay slip in the coming days.

You are entitled to appeal this decision withirethidays of receiving
this letter. If you wish to lodge an appeal, yousimnotify Graham
Wyllie in writing the specific grounds upon whiabuywish to appeal
the decision.

If you have any questions please do not hesitamite these with
me.
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[27] The letter was signed by Mr Pritchard.

[28] It has been discovered that the final pay for mot@s not made at the time,
and this has now been acted upon by C3. Mr Greknat appeal in house either the
decision to dismiss him, or the suspension, urgilrBpresentative wrote to C3 on 9
February 2011. In a letter dated 9 February 20t GMen’s representative raised Mr
Green’s desire to appeal in house and requestadscopany appeal procedures that
applied.

[29] Instead of an appeal a claim of personal grievamae made based on C3’s
failure to consider the circumstances explainedioyGreen at the meeting and that
C3 failed to carry out a proper investigation ittte matter. C3 was informed that it
had not given any reason why or how the view washed that Mr Green failed to

carry out a proper check of the machine or thapihevas loose to the extent that he

should have noticed it.

[30] Mr Green initially applied for reinstatement to Ipigsition. Reinstatement is
no longer being pursued, and has been withdrawre iHseeking lost wages,
compensation and costs. The parties attended tiwedia It now falls to the

Authority to make a determination.
Deter mination

[31] I hold, first, that the suspension was justifiechasganding down from work at
the time on full pay. This was the action of a fand reasonable employer setting
about to investigate a serious situation where macy had become damaged and
involved Mr Green while he was driving the loadadainloading logs. There was
also damage to the machine when the boom had segdiram the fork housing and a
grapple gave way and twisted, apparently becausigegbin working loose. It was a
matter for an accident report. There were phat&ert and a discussion at the site at
the time involving Mr Green, the branch manager amd drivers. The ability to
suspend an employee on pay pending the outcome ofvastigation exists under

C3’s code of conduct/house rules.

[32] The reason for Mr Green being stood down is coasiswvith the letter dated
20 January and Mr Pritchard’s evidence on the reésiothe suspension. Mr Green
was not disadvantaged because he was stood dowifulbrpay pending an

investigation in regard to a matter he was direictiplved in. Furthermore Mr Green
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was provided with information in regard to the istrgation in the letter. This
included his right to appeal, and in the time ald# he chose not to get a
representative. It is also likely he had beenmithee code of conduct as referred to in
both letters since he received the drivers’ stateme Indeed, | hold that the two
letters with references made to a support persah ana representative and Mr
Pritchard’s evidence confirm that Mr Green in atelihood would have been told
that he was entitled to a support person and @peesentative. Even if he did not
understand what a support person meant at thehinted the time to find out, | hold.
Mr Green accepted being stood down and suspendedgdilne investigation. He
made the choice to proceed. Any unjustified disatlyge action concerning the
suspension has more to do with the background efetnployer’'s conduct in the

employment relationship problem and the real issadout Mr Green’s dismissal.

[33] Ordinarily it is assumed, and is often made cleaden the terms for
suspension in employment agreements, that an eeglggts an opportunity to have
some input and comment before the decision is madhat is not provided for in the
C3 code of conduct/house rules. The opportunidyndit happen here. Thus, there is
a greater onus on the employer to justify its actiere deciding to suspend without
hearing from the employee. | am satisfied the@8®on was justified to suspend Mr
Green because Mr Green was the driver; there wamgka to his machine, safety

issues were involved and an investigation was redui

[34] For completeness | hold that the matters in thiglemt were serious: there had
been an accident involving Mr Green'’s driving wigeed by two other drivers before
it was noticed that the pin had come out of theé hole. There were considerable
potential costs relating to the damage and there avaafety issue. A fair and
reasonable employer, given the right under the aoidemployment to consider
suspension, would have acted this way. | am sadisfithough the employer did not
seek Mr Green’s input and comment before making@stbn to suspend Mr Green
he was not disadvantaged given he was kept ompéyll had been informed of the
investigation and his rights to get a support persed/or a representative and he had
agreed to proceed. Mr Green fully co-operated hat time. Furthermore an
investigation and disciplinary meeting followed hiproper notice and advice in
regard to the information available at the timépld. Mr Green probably accepted
being stood down at the time because he was driviagnachine involved, he had

been involved in an inspection of the machine,dlfexd been damage to the machine
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and an investigation was to take place. Considdtie defect in the procedure the
same outcome would have resulted, | hold, becaus&iden agreed with it at the

time.

[35] Next, the meeting on 25 January stopped when MeGreentioned that he

might need to get a lawyer because negligence veasiomed by the branch manager.

[36] Mr Pritchard says it was for this reason he attdrtie next meeting held on 3
February, although the first time he mentioned tieigson was at the Authority’s
investigation meeting. | accept his evidence aga$ genuine and consistent. | am
satisfied that this was the reason he had at the to be involved. Also, Mr Green
accepted he did say at the close of the 25 Jameeying that he needed to consider
getting a lawyer.

[37] Mr Green agreed that he chose to continue in thetingeon 3 February. He
was not told that Mr Pritchard had received adyioen another senior operator and
port manager on what would have been seen, hedrtelif a pin was moving out of
its housing. A fair and reasonable employer wddde provided the sources for this
advice and that his conclusions were based on anptrson’s advice. Although the
issues were discussed at the time and Mr Pritctedreld on this information from
these people as his experts, he did not disclasedbrces of the advice and that his
conclusions were based on the advice. Without kmgpwhat at the time Mr Green
had no chance to propose any checks of his owto, @nsure the information that Mr
Pritchard was giving them was accurate and/or ceftewhat Mr Green was saying,
for example about the mud on the machine, to infteetheir responses. Also, Mr
Green’s written statement/notes could have beeviged to Mr Pritchard’s experts if
it had not been overlooked, which a fair and reabnemployer would have ensured
was done to ensure such advice was independenpraperly formed on all the
information available at the time. This is espigiao when Mr Green provided an
explanation about the pre-start check and the reagry in working on the machine
he might not have seen the pin working loose. Wédreobr not Mr Green was right
could have been commented on by the experts. Temade were not called to give
evidence and there were no written statements tiikenthem at the time. Also, the
site mechanic was not involved in the investigatimmd he could have added
something useful when he apparently had fixed tlehime previously when a pin

had worked free and there was an issue about #ms@rlevels. Thus, a fair and
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reasonable employer would not have made a dediBatmegligence occurred given
these circumstances, | hold. These factors andrniissions mean that Mr Pritchard
has not been able to produce the required evidemaipport his conclusions in
regard to the allegations as grave as they arenajt well be that his information is
correct and indeed reliable, but he has not comglé¢he process to the required
standard, | hold.

[38] There is a dispute as to whether or not Mr Greanitéeld he was negligent
and should have felt and seen the pin working loo$his is a matter of opinion
between Mr Pritchard (based on the information &) land Mr Green. Mr Pritchard
iIs supported by the file notes. Since Mr Green bhallenged the accuracy
particularly of the assistant manager’s notes @dudry) it is difficult to reach a
conclusion. Mr Green and Mr Pritchard genuineljidve what they are saying. A
fair and reasonable employer would not have lsfréliance on any such admission
being open to this degree of challenge, withoutrgathe witnesses (the experts) and
involving the mechanic given Mr Green’s opinioriBhe one witness that was called
had never met Mr Green before and was only recogntiformation put to him by
C3. Therefore, | hold the evidence and supportsiach an allegation is not as
convincing in its nature as the charge is grave.aAair and reasonable employer C3
has not been able prove the allegation with theasdegf certainty required to justify

dismissal under the terms of the employment agraeme
[39] Mr Green has a personal grievance for unjustifischissal.

[40] He is entitled to lost wages and compensation ot &and humiliation. His
lost wages for 12 weeks, as agreed, amounts ta4$lZ6. He has attempted to
mitigate his loss by getting casual work and futhé work. | am satisfied he did
attempt to get new work even although he was chabsyt the type of work and the
pay. The reasons for the pin working loose andctgse of the accident from Mr
Green’s driving are inconclusive and it has notrbestablished that Mr Green was
negligent. The evidence of Mr Green’s conduct haen assessed as a matter of
opinion only. | am not satisfied that C3's witnes$iad the necessary access to any
input from Mr Green to balance any opinion on thettar. The only evidence is Mr
Green’s omissions in noticing anything wrong at pinestart check stage and saying
after the accident thdthere hasn’'t been a bolt in there for a while”I’'m not sure

that Mr Green meant for the time after the chedik laefore the accident or for much
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longer. Also the day before Mr Green had notidet the auto greaser needed to be
filled and called for the mechanic who could notldwith it until the next day.
During the inspection of the damage various matach as the mud, lack of grease
and the fuel line problem were raised by Mr Grekhave considered the evidence of
the Nelson port manager on the matter, but hawaydis evidence needs to be seen
in context that he had not seen and not referredri@Green’s notes, not taken into
account the mud and the grease level and not takemccount any information that
the site mechanic may have been able to add. MerGfailed to properly ensure the
mechanic had checked his machine before startingnwine had called for the
mechanic the day before because of the greaseepnobrl'his puts his contribution in
the range of 20%, | hold. Mr Green would be eaditto $12,461.76 lost wages less

20% for contribution.

[41] Mr Green has claimed $15,000 compensation for stevuk the financial
impact on him of loosing his job. | award him $@0compensation less 20%
contribution for the impact of hurt and humiliatian him that is linked to his

dismissal.
[42] In summary C3 Limited is to pay Mr Green:
1) $9,969.41 lost wages; and

2) $4,800 compensation for hurt and humiliation.

[43] Costs are reserved.

P R Stapp
Member of the Employment Relations Authority



