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DETERMINATION OF THE AUTHORITY
Acknowledgment
[1] | would like to express my sadness at the passivay aof Mr James Firth,

counsel for Glenda Felts. | would also like tortkdhe parties for the patience and
understanding in the delay in the issue of thigmheination. It was only recently that
the files and notes taken of evidence at the Aitfisrinvestigation meeting were
able to be retrieved from the earthquake-damagéditgy that the Authority used to
occupy in Kilmore Street, Christchurch. 1 sincgredgret any inconvenience that this

caused to the parties.
Employment relationship problem

[2] Glenda Felts worked at McCain Foods (NZ) Limitedc@&in Foods) for
about 10 years before she resigned on 26 Janud®. 20Ms Felts was a regular
seasonal worker until February 2008 when she becammermanent full time

employee.
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[3] Ms Felts says that her resignation was in the patofr an unjustified

constructive dismissal.

[4] She alleges that there were breaches by McCainsFobdmplied terms of
trust and confidence and the statutory obligatmingood faith and that the manner in
which the company acted in investigating a complabout her during the night shift
on 29 November 2009 was such that, together wighohcal matters, it seriously
damaged or significantly undermined the relatiopgificonfidence and trust that she
needed to have in her employer. Ms Felts saysstathad no option but to resign

from the company.

[5] Mr Firth confirmed at a telephone conference wité Authority that Ms Felts
was no longer seeking reinstatement and the reseti@t she is seeking are

compensation, lost wages and costs.

[6] McCain Foods does not accept that Ms Felts was iskstt from her
employment, constructively or otherwise. It denileat it breached the express or
implied terms of Ms Felts’ employment agreement/andbligations of good faith
that it had to her. It says that it conducted bk &md fair investigation prior to
reaching a decision to issue Ms Felts with a fivetten warning. It says it had no
knowledge of any earlier historical matters thatynmave influenced Ms Felts to

resign.
I ssues

[7] The Court of Appeal iduckland Shop Employees’ Union v. Woolworths (NZ)
Ltd [1985] 2 ACJ 963 examined the concept of constractlismissal in personal
grievance cases and set out three types of casa® wltould arise. The allegations
in this case fall into the category where it i®g#d there were breaches of duty by the

employer.

[8] The Court of Appeal judgment kuckland Electric Power Board v. Auckland
Provincial District Local Authorities Officers’ IU@W/ Inc [1994] 1 ERNZ 168
provides the issues for the Authority to determaieere there are alleged breaches of

duty as follows:

. Was the resignation caused by a breach of dutyherpart of McCain
Foods?



3

. If the answer to that is yes, then was the bredctiuty of sufficient
seriousness that a substantial risk of resignaticas reasonably

foreseeable?
Terms and conditions of employment

[9] Ms Felts was party to an individual employment agrent that she signed on
26 November 2009 with McCain Foods. Clause 17hef agreement provided for
warning procedures that the employer may implenf@ntnatters other than serious
misconduct. These involved a verbal warning, fissitten warning, final written

warning and then possible dismissal.

[10] Clause 17.2 of the employment agreement providat] before warnings are
issued, consultation will be held between the eyg#p employer and

supervisor/team leader/manager. The employerexplain to the employee that they
have a right to have a support person present. ehmgloyer will explain to the

employee what the allegation of misconduct is drel @mployee will then have an
opportunity to present his/her explanation. Thepleyer will advise the employee
what, if anything, is required to satisfy the enyglids concerns. If necessary, a

warning will be issued.

[11] There was also an employee handbook that containexhgst other matters
company rules and a guide to behaviour. There aadescription within the
handbook of what amounted to serious misconduct amsconduct and the
disciplinary process was set out in the handbook derious misconduct and

misconduct.

Wasthe reason for resignation caused by a breach of duty on the part of McCain
Foods?

[12] Ms Felts provided notice of resignation in writibg letter dated 26 January

2010. The letter of resignation provided as fodow

| refer to the outcome of the meeting on 25th Jan2®10 and to
your letter recording your determination.

| am left with no alternative but to tender my ggsition effective
from today 28 January 2010.

| have been with the McCain Foods for nearly 10rgeand it is with
some regret that | now resign, however | beliewa the relationship
of confidence and trust which should exist betwesployer and
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employee has been so damaged over the last senendhs that | am
unable to continue.

This last matter arising from the incident on 28tbvember 2009 has
been the critical incident for me because it camtis the partiality
and the sustained pressure | have endured overptst several
months.

[13] | asked Ms Felts to expand on the reasons formasan in her evidence at the
investigation meeting. Ms Felts said she wasigelievastated because she had been
through aortuousprocess and felt she could not trust the safeguarglace and had
lost trust in the company. She said that the fagusicCain Foods was on her having
caused the problem (during the shift on 29 Noven2i0di0) and that no attention was
given to systemic issues. Ms Felts said that teeting that was held at the end of the
night shift on 29 November at which she was hartledetter requiring her to attend
an investigation meeting seemed exaggerated angl Wes no substance provided to

the allegations.

[14] | asked Ms Felts to expand on what she meant inléter by referring to

matters over the previous several months. Theeeceel about earlier matters
preceding the investigation process and discipfimaittcome from 29 November was
extremely limited. Ms Felts did explain to me thia¢re had been an earlier matter
about the inconsistent supply of aprons that hauh e her mind at the time that she

had made the decision to resign.

[15] | accept Ms Gibson’s submission and, record it wat inconsistent with
Mr Firth’s, that the facts relied on principally tee reason for resignation are alleged
breaches arising between 29 November 2009 thraugietdisciplinary outcome of a
first written warning on 25 January 2010. In adogpthat submission though, | will
in my determination also give consideration to Wketthere could be said to be

breaches in terms of any earlier events.
29 and 30 November 2009

[16] At the material time, Ms Felts worked as a trimroarthe potato trim table.
Leon Swanepoel was the shift manager for the ahiftat time. The potato trim table
is a conveyer line which delivers potatoes aft@ythave been washed and peeled

into the chopping process at a constant rate efdert 10 and 20 tonne per hour.
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[17] On 29 November 2009, Ms Felts was working the secoight of a three
night roster. A night shift is 12 hours’ duratiorEarmuffs are mandatory on the
conveyer line as a result of the noise and trimnuses small paring knives to cut
away defective parts in the potatoes. Mr Milwatg personnel manager at McCain
Foods, explained that there had been work undertsikecessfully to reduce the noise
levels in the area and that whilst earmuffs werk gtquired to be worn, such a

requirement was borderline.

[18] During the particular shift on 29 November, anotlenployee Ramona
complained to Mr Swanepoel that Ms Felts had beerbally abusive and had

remonstrated holding a trim knife.

[19] As a result of the complaint, Mr Swanepoel arranfgeca team leader, Peter
McCallum, to meet individually with staff working ithe areas of zone 2 and 3 to find
out what they had seen or heard in respect of thmpkint by Ramona.

Mr Swanepoel sat in when the interviews took platé each staff member and the
notes from the interviews with the six employeesenthen inserted into an incident

report. | have summarised these below:

Employee 1 heard banging of metal on metal/lookethé direction
of noise and heard Ms Felts yelling at Employeeswall as seeing
her waving her right arm. Unsure if knife in haad that time.
Formed opinion that Ms Felts unhappy with persdakéng break.

Employee 2 heard a noise looked in the directiod saw Ms Felts
run over yelling something and then saw her talkongmployee 1.

Employee 3 heard noise, looked up and saw Ms Balsiting and
storming off towards employee 1. Did not hear whkhé said.
Ms Felts told employee 3 this is what | get for kirmg with dickheads
or dickos.

Employee 4 not aware of any incident until retweonf weigh room.
Understood that there may have been an issue seaklimes.

Employee 5 said Ms Felts motioned her hand and rstalted for her

to go on scheduled break which did but heard oarrethat Ms Felts

intended her to go to weigh room. Person 5 stétatiperson 1 had
checked that she was aware of her break time whiewas having a
break and she was told about the incident by peison

Employee 6 informed employees in location theiabnester. Later
asked Ms Felts if she had a problem and what wasmgur Ms Felts
muttered something that that employee did not hear.
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[20] Ms Felts said that when she returned to the tribletafter her break, she
noticed that one by one staff on the shift werendpdiaken off the line to go to
Mr Swanepoel’s office and that she was the onlywhe was not taken off the line to

speak to him.

[21] At about 6.15am on 30 November 2009, Ms Felts waed to the office
where team leader Mr McCallum and a trainee teasxde Lance Clayton, were
present. She was advised of a disciplinary meetinde held at 11.30pm on

30 November.

[22] Ms Felts was handed an envelope containing a lettgriring her to attend the
meeting and explain her behaviour on Sunday, 2%hier 2009. The purpose of
the meeting was to answer questions regarding lagaglon of misconduct on her
part. She was advised to bring a representativk raferred to the employee
handbook and the company rules regarding behavidire letter advised Ms Felts
that at the conclusion of the investigation procése company may engage in a
formal disciplinary process. She was asked in lgtger that if she or her

representative were unable to attend the meetingthat time, they notify

Mr Swanepoel in the first instance so an altermatneeting could be scheduled.

[23] Ms Felts said in her evidence at the Authority Btigation meeting that she
was concerned the letter may have been informinghmstant dismissal. Although
it was not, Ms Felts said that she was devastaiegdeive it and was not able to
focus on its contents properly. She said thatcghad not work out what she was
meant to have done and that she was concernedysarty about the absence of any
specifics about the allegation and she felt steess®l anxious. She felt there had

been an element of predetermination about herrectigth respect to the incident.

[24] Ms Felts alleges that it was a breach of McCaind=oobligation not to talk
to her directly on 29 November 2009 about the imctd She said she would have felt
more comfortable with such a process. | can umaedswhy Ms Felts thought it
unfair that all the other employees were spokeabimut the incident on 29 November
2009, but she was not given an opportunity to doskortly after the incident.
Ms Felts expressed feelings of being isolated dredssispected that she was being
talked about when she saw individuals leave thekplace to go to Mr Swanepoel’s

office.
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[25] | have had regard, though, to the process in thelament agreement and
employee handbook together with general procedéaahess and good faith.
Ms Felts, unlike the other employees spoken to, whgisk that the conduct
complained of by her co-workers could lead to acigigary investigation and
outcome. Both the handbook and agreement proliele¢ed for the employee in that
situation to have a support person present at aeting and also an understanding of
the allegation or allegations and an opportunitgresent an explanation.

[26] In those circumstances, | do not find that a breamturred because Ms Felts
was not informally asked to comment on what haduoed. It may well have been,
as Ms Gibson submits, that the company would haenlthe subject of greater
criticism if it had informally talked to Ms Feltdtaough | cannot speculate on that.
All I can say is that the employment agreementsdipport a more formal approach if

there were allegations that could have led to @itfign of misconduct.

[27] There was also some disquiet from Ms Felts aboirigbgiven the letter

inviting her to a disciplinary meeting in a meetwwgh two male team leaders whom
she did not know well. The letter had to be git@her, however, in some manner. It
was handed over appropriately in a private setiimdj| am not satisfied that there was

a breach in that regard.

[28] It was not procedurally fair though for McCain Fsdd invite Ms Felts to the
meeting on 30 November 2009 to discuss an incidennot set out the allegation she
was facing. Even if it was a meeting that precesléormal investigation meeting, it
was still necessary for Ms Felts to have some idealvance of what exactly she was
responding to. The allegations that were latewidex to Mr Firth were the sorts of
allegations that could have been quite simply pthe employee handbook provides
an employee will be given an opportunity earlyhe tnvestigation process to present
their explanation and this, in my view, supporigtttetails of the allegation be given

at an equally early stage.

[29] That said, as | will go on to set out, Ms Felts wapresented and had
sufficient particulars and a copy of the notes mtakeom interviews with other
employees before she was required to give an exfemon 22 December 2009.
That is a matter that goes to the seriousness Yobegach in that early part of the

process.
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[30] There were several exchanges about obtaining ttieydars of the allegations
— in this case the interview notes. These werateredly provided to Mr Firth before
Ms Felts gave any explanation. | agree with Mssley should have ideally been
provided earlier. Ms Felts did agree under quasim at the Authority investigation
meeting that by 22 December she did have the irdbam and did not indicate that
any further information was required. She alscepted that she was able, through
Mr Firth, to provide an explanation.

[31] Some emphasis was placed on Ms Felts’ on 30 Nove2(@#9 not returning

to complete her shift that did not finish until 7after she was given the letter and
instead going to her locker and removing all hespeal effects. Ms Felts said in her
evidence at the investigation meeting that she gblybjust removed the usual

personal items from her locker and | do not final toeuch turns on that matter.

[32] Ms Felts went to see her doctor on 30 November 20@Preceived a medical
certificate that placed her off work until 8 Deceant2009. She remained on sick

leave supported by a medical certificate untiltesrgnation.

[33] Mr Swanepoel said that although Ms Felts sent thedlical certificate to
McCain Foods in the usual manner, he did not hrean her specifically in relation to
the meeting and whether she wished to adjourtt itvas not until 8 December 2009
when Mr Milward received both a telephone call ankktter from Mr Firth advising
that he was now representing Ms Felts in relatmnhe disciplinary matter and he
asked for particulars of allegations of seriousammsluct and a copy of Ms Felts’

personal file.

[34] Mr Milward emailed Mr Firth on 10 December 2009 aset out three points

that Mr Swanepoel wanted to ask Ms Felts aboues&hwere as follows:

(@) Potentially she was being abusive to co-workersrbal abuse/yelling/

swearing;

(b) Potentially she was damaging equipment by bangikgife against

the equipment;

(c) Potentially she was acting in an unsafe mannenenatay she handled
the knife.
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[35] Although it was left unclear from the email whatppened in relation to the
personnel file, Mr Firth must have requested Mnixitd to check the file on Ms Felts
for a particular item because he sets out in thailem

Have checked the file back to Jan 07 and theretBing of the nature
requested in her file.

M eeting 14 December 2009

[36] A meeting involving Ms Felts, Mr Firth, Mr Swanepa@snd Mr Milward took
place on 14 December 2009. Mr Swanepoel read cadript at the start of the

meeting — document 9 in the respondent’s bundle.

[37] The focus at that meeting was that the companyrnwdorovided specific
details of the complaint earlier to Ms Felts. e tevidence that | heard, there were
concerns on both sides that the other was intengipluring the meeting. Whilst no
doubt unsatisfactory | am not satisfied that thveas any impact on overall fairness as
a result. That is because it was agreed at thatingethat before any explanation was
given by Ms Felts to the allegations, the notegrnalkom the interviews with the six
employees would be provided to Mr Firth with thdiinduals’ referred to by number.

[38] It was arranged for a further meeting to be het®fDecember 2009.
M eeting 22 December 2009

[39] Ms Felts attended this meeting with Mr Firth andbther support person,
Deborah Reid. Before this meeting, Mr Firth and f#ts had been provided with
typed notes from each of the six employees interete Mr Swanepoel and
Mr Milward both took notes at this meeting. Mr Mdrd’s handwritten notes were
provided in the respondent’s bundle. Mr Milwartyped notes were provided. The
notes assume some importance because Ms Feltsinatjan as to the conduct in her
statement of evidence differed from Mr Swanepoeal 8r Milward recall of that

given at the disciplinary meeting.

[40] One of the principal differences was that in hateshent of evidence Ms Felts
said she was not holding the knife and that it wasa cabinet. Mr Swanepoel and
Mr Milward both recalled, and this appears to basistent with the notes, that the

action of the banging of a knife by Ms Felts on tietal of the conveyor belt was not
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denied, but there was an issue as to whether thaseany damage. Neither could

recall any mention of a cabinet.

[41] | questioned Ms Felts about this at the investigateeting and she accepted
that she‘'may have agreed that she had been banging the’ktifit she had had no

specific memory of that [banging the knife]. Thates record that Ms Felts explained
that on the night there were two fill-in casual wens and confusion over numbers for
breaks and frozen inspection. There was referémdebeing a noisy environment

and some people having radio headphones on andhéiratfore it was necessary to
shout above the noise. It was explained on belidifs Felts that she could not recall
what words she had used, but that she did denyg ukseword dickhead/dickos and
that a wide range of language was tolerated. TiWwasediscussion during the meeting
about a memorandum issued by the company aboutirglbn 13 August 2009 that

referred to company rules about workplace bullyang harassment.

[42] Although Ms Felts expanded on her explanation inst@ement of evidence,
the issue for me is whether she had an opportdoitgn explanation to be given of
that nature on 22 December 2009. | am satisfiatl $he did have an opportunity
whilst represented to do that. Where there idfardnce between the evidence about
the explanation and what was said on 22 Decemb@® 20d her statement, then |
prefer the evidence of Mr Swanepoel and Mr Milwardich is consistent with the
notes taken. The meeting of 22 December was atgduon the understanding there

would be consideration of the explanation given.

[43] Mr Swanepoel said that he then met with Mr Milwaodconsider Ms Felts’
explanation. He also met with two of the employspsken to on 29 November to

follow up their original statements and they batinformed the contents.

[44] Mr Swanepoel reached the view in discussion withMilward that Ms Felts
had shouted at co-workers although he did not denst could be established that
she was verbally abusive toward them. It was alsusidered that her manner in

handling the knife was careless and this could ltaused a food safety concern.

[45] As a result of the plant closing and availabilitiytbe participants in earlier
meetings, there was no opportunity for a furtheretimg until 25 January 2010.
Neither party made an issue of this delay.
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[46] Mr Swanepoel as the decision-maker decided thagrms of the behaviour

he had concluded had taken place, a first writtamimg should be issued.
Meeting 25 January 2010

[47] The outcome of the first written warning was deleckat this meeting. It was
set out in a letter of the same date and whilstFelss signed the letter | find she

advised she did not accept the outcome.

[48] The substantive reason for the warning is provides paragraph at the top of

the second page of the letter of 25 January 20d@eovides:

The company feels you have breached the compasy wadder s.2 of
the employee handbook. There was sufficient esidém establish
that the person who laid the complaint did expeseeyiour behaviour
as inappropriate and demeaning. We are also ca®drthe way in
which you handled the knife in the situation waseless that could
have resulted in harm to yourself or fellow empésyand it could
have caused a food safety concern.

[49] Although predetermination was alleged by Ms Fdltsm not satisfied there
was predetermination about what conduct had oatwrehe disciplinary outcome.
There is little to suggest that Mr Swanepoel hateletermined view on the matter.
The company, for example, in the letter containithg first written warning,

acknowledged there were grounds for potential coafu and that there were

conflicting views.

[50] Ms Felts did not separately challenge the justiiocaof the warning, but there
is sufficient evidence before the Authority to cluae that she did take issue with the
substance of the warning. Indeed, Mr Firth’s sigsmoin was to the effect that there

was an abundance of form and process but a faduséer any particulars.

[51] Objectively assessed | find a fair and reasonalipl@yer would have
concluded certain conduct took place on 29 Nover2b@®. There was an admitted
level of frustration on the part of Ms Felts. Ansequence of that is that is that she
interacted with an employee in a manner that thapleyee felt was inappropriate.
There was also conduct in banging the knife agdiesinetal conveyor belt in a food
preparation area where there was concern that ldde lcould have snapped off,
contaminating the product or there could have beam to Ms Felts or another

worker as a result.
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[52] Mr Swanepoel had recently within the workplace edighe importance of
respect and dignity in the way workers treated edbhr — see team meeting notes 13
October 2009. That meeting followed a discussienhad had with Ms Felts on
8 October 2009 where another employee had compldheg Ms Felts had sworn at
her. Mr Swanepoel advised Ms Felts that she shstag calm and if she did get
frustrated she should discuss it with her teamdeathd, if the team leader was not

available, with Mr Swanepoel.

[53] | am satisfied there was conduct on the part ofRdks largely the conduct
with the knife for which a fair and reasonable eoypl in all the circumstances

would issue a warning.

[54] | am not satisfied that there was any breach ofdgaath by the company
throughout the process. | am further not satistieat the company was otherwise
aware of any historical matters that may have be&nconcern to Ms Felts.
Mr Swanepoel said, and | have no reason not topadhes, that there were no times
during his period of employment that Ms Felts thlch she had any issues of trust.

The first time those matters were raised was irdtier of resignation.

Conclusions as to whether there was a breach or breaches during the

disciplinary process

[55] In conclusion, therefore, there was only one phthe process that | find was
unfair and that was in relation to the failure iectbse allegations at an early stage.
In terms of that matter then, | will go on to calesi whether a substantial risk of

resignation was reasonably foreseeable.

Was the breach of duty of sufficient seriousness that substantial risk of
resignation was reasonably for eseeable?

[56] Mr Milward was surprised to receive the letter e$ignation the day after the
disciplinary outcome meeting on 25 January 2010aml satisfied no mention of

resignation was made at that meeting.

[57] 1 do not find that in circumstances where suffitigrarticulars of the
allegations were provided before Ms Felts was meguio give an explanation; it was
a sufficiently serious breach by McCain Foods thaiould be reasonably foreseeable

that Ms Felts would resign.
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[58] The following steps were also taken in good faihtlie company on receipt
of the resignation letter. On 27 January 2010,Miward telephoned Ms Felts to
advise her that he needed to talk to her aboutrékgnation letter and he left a
message with Mr Firth as well. When no responsg neaeived to those messages, a
further message was left with Ms Felts on 28 Jan@g@i0. Mr Firth then telephoned
Mr Milward and Mr Milward indicated the company hambt accepted Ms Felts’
resignation and also pointed out that one weeksc@onvas required and also a
medical exit. Ms Felts and Mr Firth agreed to maetl February with Mr Milward
and Sonya Tulett, the human resource and healtisafety officer. Mr Milward and
Ms Tulett listened to a number of concerns thatHvith raised with respect to
Mr Swanepoel’'s conduct and Mr Milward offered sugipon an ongoing basis to
Ms Felts and said that he would have been happyait through any issues that
Ms Felts had with Mr Swanepoel.

[59] Notwithstanding these matters, Ms Felts still wdrtt@resign. In hearing the
evidence from Mr Swanepoel and Mr Milward, | comsidhat they were genuinely
disappointed that Ms Felts had chosen to resigntlaey did not want that outcome

and had not indeed anticipated it. Ms Felts dikhather options to resignation.
Deter mination

[60] Ms Felts has not made out her claim that she wasstifrably constructively
dismissed from her employment. | find that shegresd from her employment with

McCain Foods and there is nothing | can do to aiksisfurther.
Costs

[61] | reserve the issue of costs.

Helen Doyle
Member of the Employment Relations Authority



