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Employment relationship problem

[1] Darryl Eustace worked for Telecom Directories Liditfrom March 2002 until he was
dismissed in April 2003. Mr Eustace lodged a st&tet of problem in August 2005 asking the
Authority to resolve a personal grievance of unjiadile dismissal and another personal grievance
that his employment had been affected to his desatdhge by unjustifiable actions on the part of his
employer.

[2] Telecom Directors Limited (TDL) lodged a statemémtreply in September 2005 which
included a substantial amount of documentationerdhvas agreement by the parties for the matter
to be referred to mediation but that did not resdhe problem.

[3] Arrangements were then made for a directions cenfar. During the directions conference |
raised a concern with counsel that the materighéenstatement of problem and statement in reply
raised the possibility that there would be littlen@ compensation awarded even if grievances were
established. Counsel for Mr Eustace indicated tieatvould want an opportunity to fully present
his supporting evidence. Accordingly, | made agemnents for him to lodge and serve any
statements of evidence from himself and othersaarydsupporting documents not already provided.
Arrangements were also made for me to interviewEMstace. The respondent was not required to
provide any statements of evidence.
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[4] Shortly before the interview, counsel for Mr Eustagrote to the Authority to say that he
would be relying on additional causes of actiombealleged breaches of terms implied into Mr
Eustace’s employment agreement. Three terms armmhts®n alleged breaches were listed but the
applicant simply referred to the facts set outha statement of problem dated August 2005 and
evidence already lodged with the Authority. TDLleatted to the late raising of additional causes of
action. At the end of the interview, | advised esei that | would consider the material lodged in
advance and the evidence emerging from the int@raed either issue a determination or make
arrangements for further investigation, dependimghe result of my consideration.

[5] While | was working on the file, | received a letfeom counsel asking for the Authority to
commence an investigation into Mr Eustace’s othamts given that (in counsel's view) the
interview had focused on the dismissal claim. Ao conference was arranged to discuss the
apparent misunderstanding. As a result, | alloa@ahsel the opportunity to make submissions in
respect of the additional causes of action andetsabmissions were lodged on 21 June 2006. | did
not require the respondent to reply. | have redehelear view about the resolution of the whole of
this problem, as explained below.

The dismissal grievance

[6] The relevant facts can be set out reasonably p@eitl are not significantly disputed.

[7] On 10 March 2003, TDL wrote to Mr Eustace requirinign to attend a disciplinary meeting
concerning his sales activity in Southland durimg week 24 February to 28 February 2003 and his
personal use of the company credit card while intldand. The meeting was scheduled for 11
March 2003. However, that meeting did not take@lantil 21 March 2003. It is not necessary to
canvass the exchanges before and during the meeting

[8] Through his solicitor, Mr Eustace requested a furtimeeting and that was scheduled for 1
April 2003. During that meeting there was an exgjeof views about the issues and it was agreed
that TDL would respond in writing and give Mr Eusgaa further chance to reply.

[9] Mr Eustace is now critical of TDL's process of istigation. In particular, his evidence is to
the effect that a TDL manager (Ellen Pender) shidgs indicating predetermination of the
investigation outcome. He also says that Ms Peaddr TDL's solicitorhammeredhim at the
meeting. Mr Eustace also has provided evidencimipg why there is no substantive merit in the
two concerns raised by TDL. It is not necessargdiermine these matters because the disciplinary
process took a different turn. Whether there was @edetermination about or substance to the
original complaints makes no difference to theasthat caused Mr Eustace’s dismissal. Even if Mr
Eustace waBhammereds he says, that behaviour caused no compenshisble

[10] On 2 April 2003, at about 3.15pm, Mr Eustace phosederal TDL staff members and
threatened to kill two staff members who he sad lred about Shiree Palmer. Shiree Palmer was a
TDL staff member who Mr Eustace was close to and t later married. She had resigned from
TDL on 14 March 2003.

[11] Having learned of the phone calls, TDL wrote to Blistace on 2 April 2003 suspending him
pending an investigation. | should note that Mstaae had reported sick during the afternoon of 1
April and rang again the next day to say he was siche was not at work anyway. TDL wrote to
Mr Eustace’s solicitor on 7 April 2003 more fullgting out its concerns about the phone calls. By
that stage, TDL also knew that Mr Eustace had laeessted on 2 April 2003 in an intoxicated state,
that he had an appearance in Court on 7 April arggs of threatening to kill arising from the
phone calls, and that these matters were adjown&#d28 April with bail conditions requiring him
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to stay away from the workplace and to refrain froontact with TDL staff. TDL explained that it
saw little point in dealing further with the earliglisciplinary investigation, that it felt the
appropriate course was summary dismissal baseldeoabiusive calls to TDL staff members but that
Mr Eustace could make any comment or submissiah@matter within the next two days.

[12] Through his solicitor, Mr Eustace made several {goitHe pointed out that TDL knew that he
was suffering from an illness. He said that hisakdown was directly caused by stress from work
and the illness made it unfair to invoke the diegry code in respect of the phone calls. In the
last paragraph of the letter, Mr Eustace tendergdasignation.

[13] TDL responded in writing on 10 April 2003. TDL nedarious comments in response to the
points made by Mr Eustace’s letter, it noted tharé was no expression of regret or apology over
the abusive phone calls made while Mr Eustace waxicated and advised that his employment
was summarily terminated as at 10 April 2003.

[14] On or about 8 July 2003, Mr Eustace was convictatireatening to kill on his pleas of guilty
and was sentenced to a period of supervision. Quly2003, Mr Eustace, through his solicitor,
wrote to TDL to formally notify it of his persongtievance in respect of his dismissal. No details
were provided. TDL'’s solicitor received furtherreespondence dated 25 February 2004 from
another lawyer asking if TDL would attend mediatioFDL declined and nothing further happened
until the present proceedings were lodged in Aug066.

[15] Mr Eustace seeks to excuse his conduct in makiegbusive phone calls by attributing his
drinking and therefore his behaviour to TDL. Heoakeeks to minimise the seriousness of his
conduct by saying that he did not genuinely meanhle would kill the named staff members.

[16] In W&H Newspapers Ltd v. Oraf2000] 2 ERNZ 488, the Court of Appeal held:

The Court has to be satisfied that the decisiodismiss was one which a reasonable
and fair employer could have taken. Bearing indrimat there may be more than one
correct response open to a fair and reasonable eygy| we prefer to express this in
terms of ‘could’ rather than ‘would’ used in therfiaulation expressed in the second BP
Oil case ([1992] 3 ERNZ 483) CA (at p.487). ... Theden on the employer is not that
of proving to the Court the employee’s serious amsact, but on showing that a full

and fair investigation disclosed conduct capable biing regarded as serious

misconduct.

[17] There was no doubt in April 2003 that Mr Eustaced heade calls to employees during which
he made threats to kill two employees. Mr Eustiaas not at work at the time but he phoned the
employees at the workplace. The allegations wégarly put to Mr Eustace and he made a
response through his solicitor. TDL then madedisision to dismiss. | am satisfied that TDL
conducted a full and fair investigation which desgd conduct capable of being regarded as serious
misconduct. There is no merit in a grievance camplabout the dismissal. Exactly the same
result would follow if the termination of the ralaship was brought about by Mr Eustace’s
resignation. Indeed, his resignation indicatesalsiseptance at the time that his actions had made
the continuation of the employment relationship asgible.

[18] If it is assumed for the sake of argument thatinkrestigation was not full and fair, and there
IS some merit in a grievance complaint about theniteation of the employment, Mr Eustace’s
claims for compensation are advanced no furthezcti& 124 of the Employment Relations Act
2000 requires the Authority to consider the extientwhich the employee’s actions contributed
towards the situation giving rise to the persorm@vgnce. Mr Eustace’s conviction on the charges
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of threatening to kill prevents him from arguingthe did not make the threats. That behaviour
would result in a 100% reduction in remedies eVend dismissal was found to be unjustifiable.

[19] Accordingly, there is no merit in Mr Eustace’s atai for compensation following the
dismissal and they are dismissed.

Unjustified disadvantage

[20] Resolution of the unjustified disadvantage parttlod original problem requires further
consideration. This is a grievance which Mr Eustesised in a letter dated 19 December 2002 to
TDL's Southern Regional Manager (Ellen Pender). tHat letter, Mr Eustace complains about a
number of things said by Ms Pender during a phameersation on Monday, 21 October 2002. On
Mr Eustace’s account, Ms Pender was critical ofviask in connection wittbook close Book
closeis the deadline for the production of a directoylr Eustace also complains of comments
made by his manager (Louise Stuart) about his wmekiormance. The letter asks for an
investigation into these complaints.

[21] Ms Pender responded to the letter by email on 2eBéer 2002 and indicated her intention
to meet with Mr Eustace and Ms Stuart in the NevarYeln his response on 16 January 2003,
Mr Eustace said that he had no interest in meedmd) entering into discussions with Ms Stuart
about the complaint. He asked Ms Pender to conaludhvestigation. Ms Pender accepted the
position and arranged to meet separately with Msi$and Mr Eustace. However, it appears that
Ms Stuart did not actually meet with Mr Eustacéhe Subsequently sent a letter dated 18 February
2003 to Mr Eustace. The letter says that Ms Pehdsrinvestigated the complaints but does not
accept them as accurate or valid.

[22] Mr Eustace responded to Ms Pender in an email datearch 2003. In that email, he
complains that Ms Pender did not properly investigas complaints and that she did not interview
him. He also says that the work performance carscare without merit.

[23] Nothing further happened about this complaint u@&l February 2004 at the earliest,
assuming the statement aboutresolved personal grievances relating to his timent by Telecom
Directories Limitedn the letter of that date, is a reference to mhater.

[24] Section 103(1)(b) of the Employment Relations ABD@ sets out the relevant definition of a
personal grievance. It is a claim that the empdts/employment is affected to their disadvantage
by some unjustifiable action by the employer.

[25] The difficulty for Mr Eustace with his complaint described in the 19 December 2002 letter
is that there is no evidence of any disadvantagetiast on his employment. Even if | assume for
present purposes that Ms Stuart and Ms Pender arpletely wrong in their criticisms of
Mr Eustace’s work performance in connection witke thook close that did not cause any
disadvantage to Mr Eustace’s employment as a sapgesentative for TDL. As will be explained
below, Mr Eustace fell into a state of depressiod @ommenced drinking but that pre-dated
October 2002 and was unknown to the respondehgastitme.

Written warning

[26] It will be helpful to set out some further backgnduto better understand the context.
Mr Eustace was issued with a written warning onezénber 2002. That arose from him leaving
work early on Friday, 22 November 2002. He wasrlébund at a bar affected by alcohol. In his
evidence, Mr Eustace says he told a colleagued&almer) that he was going off sick before he
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left work. He says that he was not in breach of.BRIrug and alcohol policy because he was not
at work. The warning was issued for breachingpiblecy.

[27] There are some evidential disputes about what ai@sdsiring the disciplinary process prior
to the 9 December 2002 warning but it is not nesngst resolve them. Mr Eustace did not raise
any grievance about the warning within 90 dayst®fréceipt. The facts of the warning were not
included in the statement of problem. However,rdspondent did refer to the matter as part of its
background to Mr Eustace’s problems and Mr Eusthea advanced some evidence complaining
about the issue of the written warning.

[28] In the absence of an application to raise a griexaut of time, the Authority cannot resolve
Mr Eustace’s complaint about the warning. The eratan go no further.

Unsuccessful job applications

[29] There are several matters set out in the statewfeptoblem that must be given further
consideration. Mr Eustace says that he applied afatrainer’s position with TDL and was
interviewed by Ms Pender. In his evidence, Mr Bastcomplains about the interview with Ms
Pender as being an attack on him and his salesrpenhce. Although Mr Eustace was also
interviewed by another person for the positionjrderview that he says went very well, he was not
offered the position. There followed the discussim 21 October 2002 with Ms Pender when she
elaborated on the reasons he was not offered Hieetts position. That was followed by
Mr Eustace’s letter of 19 December 2002 to Ms Pemdsing a grievance. However, for the
reasons expressed above, there is no sustainaarmggee concerning the matters complained of in
Mr Eustace’s letter.

[30] In his statement of evidence, Mr Eustace is algacal of TDL in connection with his non-
appointment to a national trainer’s position. Had@& contact with the relevant manager (Sheryl
Green), by email on 5 December 2002 and alertedohis view that his managers were wrongly
critical of him over hidook closevork performance. Ms Green responded on 14 Deeetobsay
that his application would be given unbiased casrsition and to check that he had raised his
concerns with his managers. There was then a phis®ission between Ms Green and
Mr Eustace, following which he sent his personaewgance letter dated 19 December 2002 to
Ms Pender. In February 2003, Mr Eustace was irgeed for the national trainer position and he
attended a second interview in Auckland on 26 Faiyri2003. Minor personal purchases by
Mr Eustace using TDL'’s credit card during this twgre part of the 10 March 2003 disciplinary
allegations. Once TDL identified these purchasgsaa issue, Mr Eustace reimbursed TDL.
Nonetheless, Mr Eustace’s use of the credit calaMareach of policy and the repayment was not a
complete answer to that part of TDL'’s disciplinapncerns.

[31] Mr Eustace was not offered the national traineritmes No personal grievance was ever
raised about TDL's decision not to offer the pasitto Mr Eustace. As a result, nothing more
needs to be said about this matter.

Deterioration of Mr Eustace’s health

[32] Also in his evidence Mr Eustace says that his hesiliffered. | infer that he attributes the
cause of this to the alleged attacks on him by Eisder and Ms Stuart and other conduct by TDL.
He supports this by reference to medical notesigeav by his GP. These notes reveal that
Mr Eustace saw his GP on 21 August 2002. He ierteg as sayindlot happy at present either.
Had some tests and is depressed. Marriage breadteip Dead keen to stop smoking despite the
depression. Think should treat depression firshtbtop the smoking. been on aropax in the past,
and then another one which was not as effectivart &opax 20mg one daily. ... 30 days.



6

[33] Mr Eustace saw his GP again on 23 September. &tes meadut of aropax, with stopping
aropax two days desire to drink come back. ... Rpaxd@0mg tablet. One daily for depression.
90 days The next record is for 8 November. The notexl @epression pain in neck, started
drinking two weeks ago, taking pills as well, wprkblems with victimisation ...On 25 November
the notes record. has been drinking heavily since night beforeefdal chronic alcoholism. No
specific trigger has been drinking heavily pastrfateeks. ... In new relationship six weeks and
wonders if has let guard down with suppofithe note on 29 November refers to needing some t
off work while the 11 December note recordsuncontrolled alcohol use and increase in gambling
Conflict with employers. Increasing problems fioatly due to gambling

[34] The picture that emerges from this material is thltEustace’s depression predates the
claimed attack by Ms Pender and work was not caignnominated by him as the cause of the
depression. In evidence, Mr Eustace told me tigttinking at the time prior to the April 2003
phone incident was under control and not affechiisgwork. However, the notes make it clear that
his drinking from late October 2002 at the lateaswot under control. Mr Eustace says that he is
an alcoholic and when he is not sober he has ahldngking problem. Mr Eustace also told me
that he had no history of antidepressant medicatrit his problems with TDL and that issues to
do with his marriage break up had nothing to dchwite depression. The notes show that his
evidence is not correct.

[35] I find that Mr Eustace has now come to believe thatdeteriorating health problems were
caused by the alleged attacks. That belief hadoubt been reinforced by his perception of a lack
of merit in the Southland work performance concemnd his belief that he was unfairly dismissed.
However, Mr Eustace’s current belief is not suffiti to establish that his health problems from
August 2002 were caused by any improper condutidynanagers.

Breach of implied terms

[36] | do not accept the terms exist as formulated. fEhevant obligations on TDL are not to
conduct itself in a manner calculated or likelydestroy or seriously damage the relationship of
trust, confidence and fair dealing; to take allgtiaable steps to provide a working environment and
management processes so that undue stress woultentdused to Mr Eustace; and to take all
reasonable care to avoid exposing the employeenteagessary risk of injury to his physical or
mental health. As the Court of Appeal noted\ttorney-General v Gilbel2002] 2 NZLR 342 the
implied obligation does not make the employer agni@r of a safe workplace.

[37] For the most part, these alleged breaches weteadiiexred to as complaints in the statement
of evidence lodged by Mr Eustace in December 20Dy have been formulated late in the piece
to try and circumvent the problem for the grievaraaims caused by Mr Eustace’s serious

misconduct that resulted in a justified dismissdhe remedies claimed are damages for loss of
income and compensation for the treatment by TDltake that last reference as a claim for non

pecuniary loss.

[38] There is no loss of income attributable to any loé freaches even if they could be
established. Mr Eustace’s employment continued mmtas terminated by him, arguably in breach
of his obligation to give notice; or summarily byDI within the terms of the employment
agreement given the serious misconduct. The fudhculty is that any challenge to a dismissal
can only be by way of a personal grievance: seioset13 of the Employment Relations Act 2000.
It must also be said that most of the emotionatels suffered by Mr Eustace as is apparent from
hospital records and the like came after an esoalat his drinking and gambling especially after
the dismissal. Mr Eustace cannot recover any dam&gy those effects because they were not
caused by any breach of contract by TDL.
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[39] The only possible compensatable damage remainititeislepression for which Mr Eustace
sought treatment in August 2002. Mr Eustace aflefpat TDL gave hina high and at times
excessive workloanh breach the implied obligations. There is adabproblem with the assertion
because much of Mr Eustace’s material is to thecefthat he was a high performing and hard
working employee who could and did successfullydi@am greater volume of work than his peers.
He makes a complaint about a failure to provadiequate training and supportHowever, Mr
Eustace says that he was experienced in the wddkebebtaining the TDL position. Indeed his
view (which | have no reason to doubt) is that e wxperienced in and qualified for more senior
positions in the business. Several of the alldgedches relate to the failure to offer him thesoth
positions. | note that the August report of degis occurred before these events so it could yardl
be said that the failure to offer him the positi@asised his depression. The same is true about the
alleged breaches relating to TDL initiating distipty processes about work performance and other
matters. Several of the alleged breaches are abeutvay TDL responded to Mr Eustace’s
depression and drinking. When TDL learnt of theszblems, it offered EAP support. What TDL
did not do is excuse Mr Eustace’s threats to kikjpecause he was drunk when he made the calls.
Mr Eustace had the opportunity to mitigate his aamidy giving that explanation but it did not
mean that TDL was not entitled to find serious mstuct justifying dismissal.

[40] It follows that there is no merit in the claims abbreaches of implied obligation.

Summary

[41] | acknowledge that Mr Eustace’s personal circuntgarbecame very difficult, particularly
after the employment ended. It is clear that thegeeriences now affect his perception of events
prior to the dismissal. However, the terminatidrih@ employment was completely justifiable and
Mr Eustace’s contribution to the situation wouldceyent any compensation award in any event.
There is no merit to the other grievance raisedibyEustace nor can he prevail by characterising
his current concerns as breaches of implied temrsEustace fell into a state of depression bui 1 d
not accept that the illness was caused by any ipgoroonduct by TDL’s managers or that there
could be any award of damages. Accordingly, aldi&ims are dismissed.

[42] Costs are reserved.

Philip Cheyne
Member of Employment Relations Authority



