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Employment Relationship Problem

[1]

[2]

This matter first came to the Authority by waf a Statement of Problemeceived from Ms
Dickson on 2 May 2005. Ms Dickson claims that shes wnjustifiably dismissed effective
from 17 March 2005. Ms Dickson also claims that sas a further personal grievance in that
she was disadvantaged in her employment by ceutgirstified actions by her employer that
led her to tender her resignation.

Ms Dickson seeks that the Authority finds that $las these two personal grievances and
award her appropriate remedies, including loss afjes, payment for lost benefits, and
compensation.

Consistent with her claim for the loss of wagesan allegation that the Respondent sought to
enforce a restraint of trade provision and that prevented her from taking up employment
in the occupation that she is experienced in.

The Authority received &tatement in Replpn 20 May 2005, and then almended
Statement in Reply and Counterclaifpm the Respondent on 12 September 2005. The
counterclaim is that Ms Dickson breached the dfifydelity owed to her employer by failing

to advise the New Zealand Grazing Company LimitdZ(GC”), that a previous employee,
Mr Bruce Fraser-Jones, was operating a businesfiréct competition, and that she had
knowledge that Mr Fraser-Jones had contracted faithers, that were NZGC clients that Ms
Dickson had previously managed for the company.

As an alternative action, NZGC claimed that MsK3an had breached the restraint of trade
covenant provided in her employment agreement ah she specifically assisted Mr Fraser-



Jones in the operation of his business.
However, on 3 February 2006, NZGC withdrew andalisinued this counterclaim.

In regard to remedies for the loss of potenti@lome associated with the loss of certain
clients, that NZGC allege Ms Dickson was awareasfd could have prevented, had she
carried out her responsibilities to her employeZ@QC seek an order against Ms Dickson for
the sum of $25,601.50.

Background Facts and Evidence

[3]

[4]

[5]

[6]

The primary business of New Zealand Grazing @any Limited is to arrange for the grazing

of young dairy animals — weaners and heifers. Thienals are usually owned by dairy

farmers who for economic reasons, prefer to graeeybung stock away from their own

farms. The dairy farmers pay for the grazing arelaifered various choices as to the target
weight they wish to have their stock grown to. Tdwe#come that is sought by the dairy

farmers is to have their young stock grown as wasllpossible in order to obtain greater
productivity when the young stock enter the milkiregd.

Because NZGC does not own any land, it consragth a number of farm owners (graziers)
who provide the grazing for stock. NZGC makes itggm by buying the grazing rights in for
less than it charges the dairy farmer. NZGC alstsa@lue through its systems for managing
the growth and wellbeing of the animals and thdudes weighing and weight monitoring of
them.

Mr lan Wickham is the Managing Director andreseholder in NZGC. He incorporated the
Company in 1987. Mr Wickham told the Authority tluate of the key aspects of the business
is the relationship that the Company’s personneklibg with dairy farmer clients and the
graziers. Dairy farmers entrust their stock to NZ@®Qook after and graziers are dependant
upon the Company providing sufficient stock numbierorder to maintain their level of
income. The Company employs Service Managers tg oat this role.

Ms Dickson was employed as a Service Managdang) up this role on 6 October 2003. She
had previously been employed by the Company inrdhes of Weigh Technician and Sales
Agent. She worked with Mr Fraser-Jones who was Skaior Service Manager for the
Company at that time. Mr Fraser-Jones later residgrem the employment of the Company
and ceased his employment on 30 September 200dulb$equently set up a grazing business
called Waikato Heifer Growers Limited in direct cpatition with NZGC.

Ms Dickson succeeded Mr Fraser-Jones as the ®eMmnager for the South Waikato
Region.

Matters leading up to the resignation/dismissal oMs Dickson

[7]

[8]

The evidence of Ms Dickson is that she wenteave from 29 December 2004 and resumed
work again on 24 January 2005. Ms Dickson acknogdddthat at the time she went on
leave, she had not signed up contracts for as msi@mek as she had hoped. However, she says
that a number of her regular clients had advisedtmed they were unsure if they would re-
sign contracts with NZGC for that season, but at sitage she did not have any concerns.

Ms Dickson says that when she returned from lbave she got back into working with
existing clients including the weighing of stockafd events overtook any thoughts concerning
why dairy clients had not re-signed with the compaaithough | was in the process of chasing up
clients as | realised by then that a reasonabldoeuimad not resigned with the company.”



[9]

[10]

[11]

[12]

[13]

[14]

[15]

The matter of less weaner stock being availablehe Company was discussed at a Service
Managers meeting on 11 February 2005. The minutésab meeting record that there had
been an intake of 2,961 as compared with 5,083¢he before at the same date. The minute
also records that there was significant variati@twieen the areas. The evidence of Ms
Dickson is that Mr Wickham produced a graph atrtteeting and Ms Dickson says that from
the information provided, it was clear that theiféi€ numbers for the whole company were
down.

The Authority has viewed this graph. It makeference to weaners rather than heifers but
apart from that, the clear impression gained frbom draph is that while it shows that stock

numbers attained are down across the Company cechpath other years, there is clearly a

variation in the stock numbers attained for ther forgions covered by the Company. The

stock numbers attained by Ms Dickson are less thamumbers attained by the other area
Service Managers and considerably less than thtseed in the area with the highest stock

numbers.

On 16 February 2005, Mr Wickham had occasmibé driving past the farm of Mr Murray
Gemmell, a farmer whom had grazed weaners for NAGE year before, under the
supervision of Mr Fraser-Jones, and whom Mr Wickleays was a potential grazier again
for the Company for the 2004-2005 season. Mr Wiokleays that he had discussed the
retention of Mr Gemmell as a grazier with Ms Dicks&he had informed him that she had
phoned Mr Gemmell a couple of times but he hadresponded and she was not prepared to
take the matter any further because Mr Gemmelinwadothered to return her calls.

Mr Wickham noticed that there were weanerstiom Gemmell property and upon closer
inspection, he was able to ascertain that theyWdatkato Heifer Grower (“WHG”) ear tags.
Mr Wickham then met with Mr Gemmell who explaindtht he had decided to become a
grazier with WHG because he had always had goolindsawith Mr Fraser-Jones and was
happy to stay with the “man” rather than the conypanr Gemmell acknowledged that Ms
Dickson had contacted him but he had not respotalbdr.

Mr Wickham ascertained that the stock beingzgd on the Gemmell farm belonged to Mr
Gerald McDonnell, a good client of NZGC. Mr Wickhamet with Mr McDonnell on 16
February 2005 and was informed by Mr McDonnell thathad decided to put his business
with WHG for the same reason as Mr Gemmell. Mr Wiek’s evidence is that upon
enquiring from Mr McDonnell if Ms Dickson knew thhats weaners had gone to WHG, Mr
McDonnell confirmed that she did. Mr Wickham showdd McDonnell a cell phone record
of two calls made by Ms Dickson to Mr McDonnell 28 October and 31 October 2004. Mr
McDonnell confirmed that he would have informed Biskson that his stock was going with
Mr Fraser-Jones during those phone calls.

Also present at the meeting with Mr McDonneths Mr McKee, another Service Manager
with NZGC. He has verified much of what was diseasdMr Wickham also wrote up some
notes of the meeting immediately after leaving MeDonnell farm. Mr Wickham says that
the notes were verified by Mr McDonnell. Howevengdite that Mr McKee’s evidence and Mr
Wickham’s notes record that the meeting with Mr Mecidell took place on 18 February 2005
but it is unlikely that this is so. On the basigloé overall evidence, it appears more likely that
the meeting with Mr McDonnell was on 16 Februarg920

Mr Wickham’s further evidence is that he spakeMr McDonnell’'s son David McDonnell,
much later (mid-2005), and was informed by DavidDManell that he had engaged in a
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discussion with Ms Dickson, just before Christm@84£ and had mentioned to Ms Dickson
that his father had signed contracts with Brucesérdones. Mr Wickham says that David
McDonnell informed him that Ms Dickson did not egps any surprise about this. Mr
Wickham also says that Ms Dickson did not passittiatmation on to him.

Mr Wickham’s evidence is that on the eveniriguhat was probably 16 February 2005, he
discovered during an internet company registercke#itat Mr Fraser-Jones was actively
involved as a director and shareholder of WHG. dwalhg a meeting with others with an

interest in NZGC, Mr Wickham decided to investigébe matter of why stock numbers

attained by Ms Dickson were so low and concluded e needed to discuss this with her. It
was eventually agreed that they would meet at thgeRand Thorn Hotel, Te Awamutu, on
Friday 18 February 2005.

In the meantime, Mr Wickham paid a visit toetiarm of Mr and Mrs Calvert after
discovering that they were grazing both NZGC and GViKtock. Mr Wickham had a
discussion with the Calverts. His notes record thmin enquiring whether Ms Dickson was
aware of the WHG stock being grazed by the Calwants what she had said about that, Mrs
Calvert replied: Yes’ and; “that it was our choic&

The evidence of the Calverts is that they mlid convey any information about whether Ms
Dickson was aware of the WHG stock on their farrawdver, | conclude that the evidence of
Mr Wickham is more probable as it appears thahlerts are not very favourably disposed
to Mr Wickham, due to some conflict in past busséealings between them.

The meeting between Ms Dickson and Mr Wickham on Rday 18 February 2005

[19]

Ms Dickson’s evidence

The evidence of Ms Dickson is that she was notiqaarly happy about meeting with Mr
Wickham at a hotel at 4:30 on a Friday afternoos. Diickson says that due to running late
and having to change her clothes, having justHeuswork, it was 5:30 before she arrived to
meet Mr Wickham. Ms Dickson told the Authority thidle meeting commenced with Mr
Wickham producing a client list and asking her dlsmme of those clients and why they had
not signed a further contract with NZGC. Ms Dicksays that she responded that she didn’t
know why but thought that some still might. Ms Dsok’s evidence is that Mr Wickham then
produced an envelope for her to open and it coaetbihe following letter dated 18 February
2005:

“Hand delivered by lan Wickham, Managing Director
Regarding: Your Employment
Dear Wendy

This letter is to inform you that | have some amcregarding the performance of your duties f@ th
company.

I have reason to believe that you have enteredamaid grazing arrangement on you [sic] own Wehal
with one of our Graziers CF & JM Barker of GribbRnad Mahoenui with regard to 24 weaners (born
2004) owned by yourself. | am concerned that thay tme a breach of your employment contract and
may amount to serious misconduct.

I am currently investigating my concerns and luieg you to attend an investigation meeting with me
at9.00am on Friday 25 February 2005 in our office ab4-66 Vivian Street, New Plymouth.
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You will be given the opportunity to respond to noncerns.
You have the right to have a support person oresgmtative present as well. The investigation is a
serious matter and may lead to a formal warning dismissal.

Please confirm by 5.00pm Wednesda§f E&bruary, 2005 that you will attend this meeting.
If there is anything you would like to discussddvance of the meeting, please do not hesitate to
contact me.”

Ms Dickson says that she wasuhned by the content of the letter and was close tostead
felt “extremely vulnerablebeing in a public place and did not want to brelakvn emotionally

in public. Ms Dickson says that she denied enteimbg a paid grazing arrangement with the
Barkers but Mr Wickham appeared not to be listenjifsg | said to lan Wickham words to the
effect of; “You can have your job th&rVis Dickson then left. She says the meeting |lastelg
about 10 minutes.

Mr Wickham’s evidence

The evidence of Mr Wickham is that the meetingrteth about 4:30pm having been
postponed from 3:00pm because Ms Dickson was rgniaite. Mr Wickham’s evidence is
that he wrote up some notes of the meeting atom€lasion. The Authority has viewed the
notes and it is recorded that Ms Dickson left &15pm. Mr Wickham also says that the
meeting covered substantially more ground than M&gon says. Apart from the matter of
her stock being grazed at the Barker's farm withautontract with NZGC in place, Mr
Wickham says that he had with hiatock Reconciliation Reporénd discussed the position
pertaining to several clients not re-signing cortsavith NZGC.

The reports made available to the Authoritpwtthat Mr Wickham made brief notes of Ms

Dickson’s response accordingly. | also accept thatmeeting lasted somewhat longer than
Ms Dickson says, albeit it ended on the same nloteigh Mr Wickham says that the letter in

guestion was already open for Ms Dickson to read thie words that she used upon her
departure may not have been heard clearly by rsrhgaghas some hearing difficulty

Resignation

[23]

[24]

[25]

Following the meeting at the Rose and ThorngHdVis Dickson says that she went home and
wrote out her resignation and posted it to the NAgHCe in New Plymouth. It appears that it
was not received until one week later. The envelspdate stamped 22 February 2005. Ms
Dickson indicated in her letter that she would beilable to work until 30 April 2005 and
that:“l have enjoyed working with you.”

The evidence of Mr McKee is that he receivgzthane call from Ms Dickson sometime in the
week before 25 February 2005 and Ms Dickson cordiéyénim that: Just keep it to yourself.
I’'m handing in my resignation. Just wait to you thabout it and give me any feedback you hear.”

Mr McKee says that he was very surprised to rectiis phone call but he was aware that Ms
Dickson had called the other Service Managers lagyl ltad the same experience.

The overall evidence points to the fact that Wickham was unaware that Ms Dickson had
formally resigned until the morning of 25 Februagos

Invitations to further meetings

[26]

Consistent with Mr Wickham being unaware of Migkson’s resignation, he wrote another
letter to her on 24 February and indicated thatabse he had not had verification of
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attendance at the meeting proposed for 25 Febrharwas now requiring her attendance at a
meeting on 28 February 2005. In addition to wishiogspeak to Ms Dickson about her
attitude to other Service Managers and her releetan adapt to the use of new technology,
Mr Wickham indicated that he wished to discuss:

“The lack of progress you are making in carrying gour Number 1 Primary Objective and the
reasons for this. That is: “To establish, maintaid grow a safe, quality business in the designated
area.” The area being South Waikato. As we haveudsed previously your weaner numbers are
particularly low and that is of concern. It is alsioconcern that you are not able to provide md wit
any cogent reasons as to why the numbers are sb low

It was conveyed to Ms Dickson that her performaasea Service Manager was below the
standard required and that discussion was necessagcertain why and what should be
done.

The delivery of this letter came close to stmmey resembling a French farce with Mr
Wickham and another Service Manager, Mr Rushbrofikcively “staking out” Ms
Dickson’s parent’'s home, awaiting her arrival inl@rto give her the letter, and Ms Dickson
being aware of this and avoiding going there. Evaihy, the letter was left with Ms
Dickson’s father and he agreed to give it to her.

Mr Wickham wrote again to Ms Dickson on 28 kedry 2005. He indicated that he had not
yet decided whether to accept her resignation laaidhte wished to continue to investigate her
performance. Mr Wickham also conveyed that he nashe&d to meet with Ms Dickson on 7
March 2005 and that if she did not attend, she ddaé failing to comply with a lawful
requirement of her employer, and that would be gdsufor instant dismissal. Mr Wickham
also made reference to the activities of Mr Frakeres and conveyed that:

“It is only fair to warn you that at this earlyage of investigating the position with Mr Frasends, it
appears to me that you may have given him sometasse in his activities of competing against us.
If indeed that proves to be the case we warn yauttre Company will be seeking compensation not
only against Mr Fraser-Jones but also against gtfuicr all losses which the Company has incurred
as aresult.”

Ms Dickson sought legal assistance and sulesgbyu mediation took place between the
parties without success.

Meeting on 14 March 2005

[30]

[31]

[32]

This meeting took place at the office of NZG&olicitor. The evidence of Ms Dickson as to
what was discussed at this meeting is lacking @ty and as with much of her other
evidence, there is considerable ambiguity. Effetyivthe evidence of Ms Dickson is that she
was unprepared for the meeting, did not undersidmat it was all about and that she was not
given an opportunity to give a reasonable explanat regard to the matters that were put to
her. Ms Dickson also says that she was upset byndreer in which questions were put her
by Mr Wickham and that he; 4lopted a very aggressive and derogatory tone githie meeting
and | was often interrupted when attempting to @&xpthings.”

Ms Dickson was represented by an experiencegdl@yment lawyer (other than Mr Wilkin)
and the Authority would have expected that had svieanspired as Ms Dickson testifies, her
previous lawyer would have been called as a wittessllaborate that evidence.

Nonetheless, one can understand why Ms Dicksay have been confused initially in regard
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to the issues that were being investigated, as llaglybeen conveyed to her in a variety of
ways at various times before the meeting on 14 MaaH5. However, this meeting was quite
lengthy in nature, beginning at 1:45pm and conclgdsome time after 4:00pm, with an
adjournment of some 15 minutes at one point. Ehav doubts that by the time the meeting
concluded, Ms Dickson was fully aware of what Mrcdkham’s concerns were and why he
was unhappy about her actions, or perhaps moteetpdint, her inaction. | am also satisfied
that Ms Dickson was given a fair and reasonableodppity to respond to Mr Wickham’s
concerns.

In contrast, the evidence of Mr Wickham is dfie as to the matters that were put to Ms
Dickson for her explanation and her responses lace chearly articulated. In summary, the
substance of what was put to Ms Dickson for hetangtion, was that Mr Wickham believed
that Ms Dickson had previous knowledge of a mal@nt with three farms, Mr McDonnell,
placing his business with Mr Fraser-Jones, anchalddfailed to convey that to him.

Also, others clients, including the Calverts, h@ddced their business with Mr Fraser-Jones
and Ms Dickson was aware of that also and faileabtdy Mr Wickham.

The dismissal

[34]

At the conclusion of the meeting on 14 Mard02, Ms Dickson was suspended from her
employment on pay while Mr Wickham and his lawyensidered what action would be
taken. Via a letter dated 17 March 2005 from NZGlaisyer to Ms Dickson’s lawyer, Ms
Dickson was informed of her summary dismissal. Tgreunds for the dismissal are
summarised in the letter:

“The end result is that Mr Wickham had reasongbteinds to believe that Wendy Dickson knew that
Bruce Fraser-Jones and or WHG Limited were comgeigainst NZ Grazing Company Limited and
that she did not advise Mr Wickham of the compmtitand threat to NZ Grazing Company Limited
and that on 11 February 2005 she stated exprdsatiytie clients were not going elsewhere, when in
fact Mr Wickham reasonably believes that she didvkihat they were going to Bruce Fraser-Jones
and/or WHG Limited. At least 1,050 weaners andkifens which Mr Wickham would have expected
to have been part of his business. Graziers whe haed NZ Grazing Company Limited in the past
have now signed contracts with Bruce Fraser-Joné®aWHG Limited.

Mr Wickham has not been able to calculate thee®$s NZ Grazing Company Limited caused by the
loss of the clients within Wendy Dickson'’s areanmewer he is able to say that the losses wouldoun t
tens of thousands of dollars.

It is Mr Wickham'’s view that Wendy Dickson’s coraiamounts to serious misconduct.”

Analysis and Conclusions

[35]

[36]

Having analysed the totality of the considéeadvidence presented, the role of the Authority
is to determine on an objective basis, whetherdibmissal of Ms Dickson was justifiable.
The Authority is required to consider whether Mrdkham’s actions, and how Mr Wickham
acted, were what a fair and reasonable employetdatave done in all the circumstances at
the time the dismissal occurred.

It is not the role of the Authority to placeself in the shoes of Mr Wickham in regard to his
analysis of the information that he had in his pes®n at the time the decision to dismiss
was made. As the Employment Court has stated:
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“A personal grievance is not an appeal to the Bympent Relations Authority from the employer’s
findings of fact but is an inquiry into the questiwhether the employer actually believed, and did s
on reasonable grounds following a fair inquiry,tttiee employee had been guilty of misconduct so
serious that it warranted dismissal. In reachimgctgsions, an employer is entitled to draw reastanab
inferences from surrounding or circumstantial faatd it is not a valid objection that such inferesc
may not have been the subject of direct proof. €hgployer is also entitled, where there are
conflicting accounts, to choose between them, eipneferring one to another or rejecting one and
accepting the otherChief Executive of the Ministry of Maori Development v Travers-Jones
[2003] 1 ERNZ 174t 184.

Ms Dickson had a duty of fidelity and goodtfatowards her employer. That duty is well
recognised in common law and by the provisionseatien 4 of the Employment Relations
Act 2000. Section 1A of the Employment Relationsekament Act (No 2) 2004, effectively
codifies certain common law requirements. As wdsd by the Court of Appeal iTisco v
Communication & Energy Workers Union [1994] 2 ERNZ 779:

“Any conduct by an employee which is likely to dage the employers business, for instance by
impairing its goodwill, or to undermine significinthe trust which the employer is entitled to @gac
in the employee, could constitute a breach of dliye duty of fidelity and good faith carries withai
duty not to undermine the relationship of trust andfidence.”

The Court of Appeal returned Tosco in Big Save Furniture v Bridge [1994] 2ERNZ 507t
517:

“As stated inTiscothe duty of fidelity and loyalty which an employeees to his employer is broken
when there is conduct which undermines the relakignof trust and confidence which must exist
between employer and employee. Whether the condusufficiently serious to warrant instant
dismissal is a matter of fact and degree which nigstudged against the circumstances of the
individual case. One way of putting the essentiaésgion is to ask whether in the light of the
employee’s conduct it is reasonable to expect thgl@yer to continue to employ the employee.”

The essential question to be determined is tase is: Was the conduct of Ms Dickson
sufficiently serious to warrant summary dismissal the grounds that her conduct
significantly undermined the relationship of truemtd confidence that is essential to the
employment relationship?

Ms Dickson says that she had no knowledge tihatclients in question were entering into
contracts with the competing business of Mr Fraseres and that she simply thought that
they didn’t wish to re-sign contracts with NZGChadve to say that | simply do not find Ms
Dickson’s position to be credible. It is clear tishe was good friends with Mr Fraser-Jones
and that regular contact existed. However, aparnfthat, the interviews that Mr Wickham
conducted with various NZGC clients, Mr McDonnetldathe Calverts in particular, verified
that Ms Dickson was aware that NZGC was losingntsi¢o Mr Fraser-Jones. Mr Wickham
was reasonably entitled to conclude that she haa loe possession of this knowledge for
some time and had not seen fit to inform him.

Furthermore, | accept Mr Wickham’s evidencattht the Service Manager's meeting on 11
February 2005, Ms Dickson, while acknowledging tiia attaining of stock numbers in her
region was reduced, also espoused the view th& stas not going elsewhere. | find that on
the balance of probabilities, Ms Dickson did themow that some of her clients whom NZGC
could reasonably have expected renewed contraths ad gone instead to WHG, and for
reasons perhaps only known to her, she did nditseeinform Mr Wickham .

While | find that it is inconclusive whetherdvDickson intentionally or deliberately withheld
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the knowledge that she had from Mr Wickham, | daatode that she had a duty to inform
him of what was happening to certain stock in legian and that the failure to do so was an
action or inaction, that significantly undermindae trelationship of trust and confidence
between her and her employer, to such a degraepnheny objective view, her dismissal was
an action that was fairly and reasonably availablsir Wickham. I find that the dismissal of
Ms Dickson was justified

While | accept that the process that was agtbpeading up to the dismissal of Ms Dickson
was flawed in some respects, | do not find thasé¢hibaws were of such degree to render her
dismissal unjustified on procedural grounds, orresair a finding of unjustified disadvantage.
Even if | were to find otherwise, the substantiveumnds pertaining to the dismissal are such,
that any remedies that may have been availablest®igkson would be negated.

The counterclaim of the Respondent

[44]

While | have found that the dismissal of Msckson was justified on the grounds that she
breached the duty of fidelity and loyalty owed &r lemployer, | am unable to find that her
actions were the direct cause of a loss of incom&ZGC. Perhaps if Ms Dickson had
informed Mr Wickham that some of the NZGC clientgllplaced their business with WHG,
then he may have able to take certain actions, as&mn injunction to prevent further loss of
clients and associated income. However, the cdinkabetween the failure of Ms Dickson to
convey the knowledge that she had to Mr Wickhand #re loss of income incurred by
NZGC, is of sufficient uncertainty that | am unabddind that damages should be awarded.

Determination

[45] Upon a close consideration of the substamtv@ence available to me and for the reasons set
out above | find that:

1. The dismissal of Ms Dickson was justified. $loes not have a personal grievance and
the remedies that she seeks are declined.

2. lam unable to find that there is a certain ahlisk between the conduct of Ms Dickson
and the loss of income incurred by New Zealand @GgaZompany Limited and an
award of damages is declined.

Costs
[46] Costs are reserved. The parties are invitagdch a resolution of this matter. In the eveat th

a resolution is not achieved, submissions may bdent@the Authority for an order, within 21
days of the date of this determination.

Ken Anderson
Member
Employment Relations Authority



