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DETERMINATION OF THE AUTHORITY

Prohibition on publication of certain information

[1] An interim order suppressing from publication thespondent’s financial
details was put in place up and until the invesiigameeting. At the investigation
meeting the order was made permanent. For comgletethe evidence of financial
information provided by the respondent is now peremtly prohibited from
publication. This is commercial sensitive inforioatand the confidentiality of the
information outweighs its release in the interestpistice. This order was consented

to.



Employment relationship problem

[2] Mr Hamish Davidson was employed by Mr Michael RittsThomas at otara
Hills farm in the Hawkes Bay, as a farm manager.

[3] During the employment, Mr Davidson had discussiansut his performance,
and an improvement plan was agreed. Mr Davidson dlad received warnings
during his employment. Mr Davidson claimed thatwes bullied while he was at
work and came to the view that Mr Rittson-Thomasited to get rid of him. Mr
Rittson-Thomas denied the claim. In July 2010 &egtember 2010, Mr Rittson-
Thomas says that he met with his lawyer and baokitad redundancy procedure and
farm expenditure reductions, respectively. As sulteMr Rittson-Thomas met to
consult with his employees to get suggestions,thad made a decision to make Mr
Davidson’s position on the farm redundant. He ghgs he gave Mr Davidson an

opportunity to apply for a junior shepherd’s pasiti

[4] Mr Davison has claimed that the redundancy was amsfbecause of the
performance issues and because Mr Rittson-Thomageddim to leave), and thus,

the redundancy was not genuine.

[5] Mr Davidson claimed remedies including lost wagesmpensation for
humiliation and hurt, Kiwi Saver contribution, imtet disconnection fee, and
payment of any remaining outstanding holiday p&t Rittson-Thomas denied the

claims.

[6] Mr Rittson-Thomas calculated the holiday pay, bedutted an amount owing
for repairs and telephone, and relied on the enmpéyy agreement to do this. Mr
Rittson-Thomas has further claimed a sum of monay Mr Davidson for damage to
the cottage and is seeking the recovery of an ayenpnt of holiday pay. Both

parties are seeking costs.
Theissuesin the matter

[7] There are a number of factual issues that havegaddyetween Mr Davidson

and Mr Rittson-Thomas. These include:

a) Was there any Kiwi Saver arrangement between Mis&itThomas

and Mr Davidson?
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b) Did Mr Davidson work 90 straight days when he comosel work?

c) Did Mr Davidson work Saturdays and Sundays?
d) Was Mr Davidson bullied during his employment?
[8] The next issues are more general relating to theatal they are:

[9] Was the redundancy genuine, or was Mr Davidsorsgisal for some other

reason and/or ulterior motive?

[10] Are issues relating to the fairness of the disnhiagaart of the claim? What

part does the claim of bullying play in the matter?

[11] Section 103 A of the Employment Relations Act 2@@plies (prior to 1 April
2011 for the “would” test to apply).

[12] Is Mr Davidson owed any holiday pay?
[13] A counter-claim from Mr Rittson-Thomas gives risethe following issues:

a) Has Mr Rittson-Thomas incurred any damages causgdMb
Davidson, and if so is Mr Davidson required to pdy Rittson-
Thomas for such damages?

b) Does Mr Davidson owe Mr Rittson-Thomas any moneyafo internet

connection?

c) Is there an overpayment of holiday pay to be redanoly Mr Davidson
to Mr Rittson-Thomas?

[14] Which party is entitled to costs and how much?

[15] Following the first investigation meeting writtentsnissions and additional
information were received from both parties. Mrtobjected to the way Mr Tayler
replied in writing where he copied Mr Hunt's subsis and inserted his response
underneath each submission. This did not botheb@cause | was able to reconcile
accurately Mr Hunt's submission by reading his o) submission and aligning it
with Mr Tayler’s reply. There was nothing incorremd/or inappropriate about what
Mr Tayler did. Nevertheless | had the written sigmons, which | have read, and a
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resumed investigation meeting enabled all the remgimatters to be disposed of.
Both parties therefore had an opportunity to rarse discuss anything bothering them
and to make oral submissions in closing out theses.

Thefacts

[16] Mr Davidson started work for Mr Rittson-Thomas dhAugust 2009. There
was another senior stock manager (Mr Barrie Cramse)a farm worker employed on
the farm. Mr Davidson was paid weekly on a $36,/60annum salary. There was
an employment agreement signed off by both pattes included a deductions
authority and a Kiwi Saver clause. Mr Davidsonomgd to Mr Rittson-Thomas
under the employment agreement (clause 6). Thes dwt support Mr Rittson
Thomas’s evidence that Mr Davidson reported to MysSe. Indeed Mr Crosse and
Mr Davidson did not support Mr Rittson Thomas oa thporting arrangement. The
employment agreement did not include any provisianregard the internet
connection. Mr Davidson says he asked at the camoement of his employment for

Kiwi Saver.

[17] There was no deduction made for Kiwi Saver madmfkdr Davidson’s pay
at any time during his employment, and Mr Rittsdmeihas says that Mr Davidson
specifically said that he did not want to join tievi Saver scheme when he started
work. Despite the claim Mr Davidson did not refdyMr Rittson Thomas'’s evidence
(written statement in reply dated 18 August 2018pwever, Mr Davidson says that
he was unaware the deductions had not been madehismmtemployment ended

because he did not receive any pay slips.

[18] Mr Davidson and his partner, Ms Amy Skogstad Archesed a cottage
provided on the farm by Mr Rittson-Thomas. Theaswa tenancy agreement, which
was signed off by Ms Skogstad Archer. Mr Daviddwas pointed out that the
arrangement and the use of the cottage was provioledinder the employment
agreement. As Mr Davidson had arrangements rglatiraccommodation those are
matters within the Authority’s jurisdiction, howavile tenancy arrangement between
Mr Rittson-Thomas and Ms Skogstad Archer is a sgpanatter since she was not an

employee.

[19] Mr Davidson also alleged that he had to work 98ight days when he started
work and that he worked on Saturdays and Sund®yrsRittson-Thomas denied the
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claim. Later in his employment Mr Davidson was patweekly timesheets because
of accusations from Mr Crosse and Mr Rittson-Thothas Mr Davidson was absent
from work without permission. Mr Davidson denidxhtt claim, but says he took his
partner to anti natal classes on Fridays. He des&ying to Mr Crosse that he was
having “boozy” lunches when he took Ms Skogstadh&rcto the anti natal classes.
She says she would not allow him to drink when thagt lunch before returning to
the farm. There have been some timesheets prodbaedvere introduced after the
period Mr Davidson says he had to work the 90 gitadays. | requested the
timesheets to be produced, but find that they doheip me. There are no other
diaries and papers to confirm what Mr Davidson .saitl therefore has not been
established by Mr Davidson that he did actuallykabie full hours claimed and/or on
Saturdays and Sundays to associate this with thdittens he says he had to put up
with on the farm. Also, | am influenced by thetfér Davidson never complained

earlier if there was a problem at that time.

[20] Mr Davidson claimed that Mr Rittson-Thomas startedabuse him with
swearing, and calling hirtboy”, “stupid”, “thick” and“lazy” . Ms Skogstad Archer
told me of the impact she observed on Mr Davidsernnd his employment, but did
not hear the comments. Mr Davidson claimed thatRdtson-Thomas said to him
that “[y]Jou are not going to last long here boy'which Mr Davidson took to mean
that Mr Rittson-Thomas was hoping he would leav. Rittson-Thomas denied this
entirely. However Mr Rittson Thomas did concedelamquestioning that once he
may have called Mr Davidsdiboy” and that Mr Davidson did take offence with the
comment. It is more than likely that the men hadlaust relationship but the extent
of any derogatory comments remains inconclusiveldl, because of the claims and

denials and lack of any else being able to cormaieowhat did happen.

[21] On 3 September 2010, Mr Rittson-Thomas met the ersrk(including
Mr Davidson) on the farm for a discussion. Thissvegparently about the need to
reduce expenditure. Mr Crosse was included. Mis&n Thomas says that he relied
on several years of drought and poor prices toagxphe situation with regard to the
farm’s expenditure and outlook. He was looking ideas from the employees to
reduce costs. They made suggestions on 7 Sept&ber

[22] On 1 November 2010, Mr Rittson-Thomas met with $kedf again for more

suggestions with regard to any ideas on cost savamgl he talked to them from a
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prepared document, which he used at the time. ndieated that one of the farm
manger’s positions would be redundant and wouldarekiecision after Mr Crosse
and Mr Davidson had time to think about it. At thathority’s investigation meeting

held on 7 December 2011 Mr Davidson claimed th#étetend of the meeting he and
the other employees, including Mrs Crosse, hadeudsion that it would be him (Mr
Davidson) who would be made redundant. Mr Crosseed that this conversation
took place.

[23] Mr Rittson-Thomas had a follow-up meeting on 8 Nuber 2010 for any
more input. On 9 November 2010, Mr Davidson wafrmed by Mr Rittson-
Thomas that he was redundant. The decision walro@a in writing dated 9
November 2010 with the reason for redundancy b#iagthe job loss was as a result
of “market and seasonal factors”Mr Davidson was given notice, but not required t
work the notice out. He was given time to vachte ¢ottage. Mr Davidson and his
partner vacated the cottage on 7 December 201i6ce $ihen an argument has arisen
over repairs and maintenance on the cottage andwalsaesponsible for a letterbox
being knocked into a ditch (Mr Davidson or the bull Caroline Walton-Green, Mr
Rittson-Thomas’ partner, gave evidence of her assest of the damage to the
cottage and lack of upkeep she alleged was causétt Davidson and Ms Skogstad
Archer. She has provided quotes to repair the damlaut no costs have actually
been incurred. The quotes have been provided Blitddavidson and Ms Skogstad
Archer left the cottage and they had no involvemeerany inspection of the property.
New tenants went into the cottage upon being engploy Mr Davidson denied
causing any damage other than fair wear and tetlretoottage and denied that there
was any intentional damage to the letterbox. Hs#agmed that the letterbox, if it was
in the ditch, was because of possibly of it beimpdked over by the bulls on the
property. Mr Davidson claimed he had to pay farititernet to be disconnected.

[24] On 21 December 2010, Mr Davidson’s lawyer (at ihee} raised a personal

grievance:

(@) Challenging the genuineness of the redundancy keaaiuthe way Mr
Rittson-Thomas had carried out the process thab&ifidson believed
was an excuse to get rid of him, because he had bakied and
harassed and Mr Rittson-Thomas did not want himkingron the

farm.
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(b) Disputing the holiday pay being withheld by Mr Rah-Thomas;

(c) Requesting $5,000 compensation.

[25] Also, Mr Davidson made a claim that Kiwi Saver mad been deducted. In a
counter-claim Mr Rittson-Thomas is seeking to resocan over-payment of holiday
pay discovered during these proceedings. Thegsasient to mediation. The

Authority is required to determine the matters.

[26] Mr Davidson engaged Mr Hunt, and he formally rewbley authority for
deductions to be made to any wage payments andcdotigo amendments to the
statement of problem clarifying the remedies aral dbrrect respondent. This was
well after the employment had ended. The revondtias little relevance | hold, but
the other two amendments have been helpful.

Deter mination

[27] Mr Rittson-Thomas’s justification for the redundgntas to be assessed in

regard to the following matters:

a) First the law requires an assessment of what aafait reasonable
employer would do that includes a scrutiny of theplyer’s actions.
It is artificial to separate process from substamten considering
redundancy because of the requirements for cotismtand input. |
hold that at the commencement of the matter Mr @som was not
much focussed on the procedure followed but wasenwmncerned
about the genuineness of the redundancy becaub®inght that there
was an ulterior motive. In this case there wassattation and the
opportunity to provide input given to Mr DavidsonThere were
meetings and notes that support the discussionsgtakace including
Mr Rittson Thomas meeting the employees. Ther®isvidence that
these arrangements were deliberately part of aay fal single out Mr
Davidson and get rid of him from the farm.

b) Second, however, the letter of dismissal was thafjdb loss was as a
result of “market and seasonal factors”, withouty acomment
and/ordetails on the influences directly associatéd that. After the
event Mr Rittson Thomas has tried to use publicatithat support
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changing stock numbers and drought conditions. didenot rely on
the publications at the time of his consultatiod #mere was no detalil
provided that related to his farm. A fair and m@ble employer
would have provided the information for consideratat the time and
used it in his consultation. Indeed Mr Rittson-ifas’s discussions
with the bank, lawyer and accountant presumablyldvbave involved
some detail, but nothing has been produced to st | hold.

c) Mr Davidson denied Mr Rittson-Thomas'’s evidenceutlibe drought
and said that the seasonal factors were not tttht b tried to make
his own assessment of costs, but it was only aesasgent, | hold.
There was no corroborative evidence produced bip&dndson.

d) Third, there is a defect in the process. Thermisxplanation from Mr
Rittson-Thomas explaining the decision on selectihgDavidson’s
position to go. Mr Rittson-Thomas included Mr Gesin the
consultation meetings and | hold it is entirely op® reasonably
conclude that he was as much affected by the psoasswas Mr
Davidson, but clearly Mr Rittson-Thomas had decitteat Mr Crosse
was more preferred without any direct involvemeaonf them. The
failure to have a selection process in place mematitMr Davidson lost
an opportunity to put himself forward for selectioefore the decision,
although he was offered an alternative in a legagt position after the
decision had been made. Indeed when the meetiighivi Davidson
occurred on 9 November the purpose of that meetiag to give Mr
Davidson the decision that had been made. Pritliabthe meetings

only involved consultation on ideas and suggest@mnwhat to do.

[28] The threshold to support a genuine redundancy fmuige commercial
reasons is not too high, and the evidence agaihste is as follows:

a) That Mr Rittson-Thomas produced no independentesndd from his
bank and accountant of their advice, the finaneiadl commercial
imperatives and the detail of the market and seds@actors for his

farm operation that he was relying on.
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b) That Mr Rittson-Thomas relied on reducing expenditwithout

supporting detail used at the time.

c) The financial details have not been open to fultusey and

examination with any independent input.

[29] However, it was more likely than not that Mr Rittssbhomas did not have
any ulterior motives and the redundancy decisiors \ganuine to make savings

because:

a) Mr Crosse attended the meetings and his positiaridcbave been

affected.

b) Mr Rittson-Thomas did keep notes to record whapkapd at the time
and including the issues.

c) The alternative of a farm worker position beingikade but on less

pay.

d) Mr Davidson reported to Mr Rittson-Thomas and not@fiosse under

the employment agreement.

e) The notes convey discussions on expenditure, cshg and the staff
provided input to the problem without actually deaging the validity

of what Mr Rittson-Thomas had raised.

f) Mr Rittson-Thomas has provided the names of thelpebe says he
consulted on expenditure, the law and making savialghough he did
not call them to give their evidence (names intimeline of events). |
accept that Mr Rittson-Thomas probably did go te Hank and his
accountant for advice because he says he did tishia evidence on
this was not challenged. He was relying on his avates and
information based on advice from the bank and atieou to reduce

staff numbers by one.

g) Mr Crosse contradicted Mr Davidson on the climatnditions and
seasonal matters relating to stock. He referrethéodrought, and

things being tough.
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h) Mr Rittson-Thomas was able to confirm from his giaratters that he

had referred to in his notes, although some dasze without entries.

1) There is documented evidence of a performance neamaxgt plan that
is entirely open to an employer to implement. | aatisfied the

employment management plan was a separate matter.

]) There were two warnings about Mr Davidson’s allegbdence before
Mr Davidson was required to complete timesheetse Warnings were
not challenged by Mr Davidson at the time and hiovied the

instruction to provide timesheets in regard tovingk and time.

k) The evidence in regard to the claims and denias fMr Davidson
and Mr Rittson-Thomas respectively, about the biehuaon the farm,

has been too inconclusive to draw any inferencks|d.

[30] I can not find that Mr Rittson-Thomas had an uttermotive to get rid of Mr
Davidson. | accept that Mr Davidson may have felty vulnerable given that
performance management plan, the warnings, and Mssg’s role on the farm.
Moreover Mr Rittson-Thomas has not helped in thétendy putting the employees
on notice of a decision without having any selettmiteria and a process for
selection on which position he would keep in pladebegs the question that in the
absence of this would anything different have happ@ | will return to this later.

[31] Whilst there were problems identified in persorghtionships Mr Davidson

never made any complaint about any bullying, uhig application was made in the
Authority, and his allegations have not been paldicsed in any sufficient detail to
support his claims, | hold.

[32] Mr Hunt made an attempt to draw in Mr Rittson-Thaimather business and
financial arrangements because Mr Davidson say&ison-Thomas is a rich man.
| am not satisfied that a proper link between Mtt$®n-Thomas and his other
business activities and the running of the Totailts Has been established. In any
case the law does not require any consultationuch a broad front and in this case
becausd& otara Hills farm was run separately and personally by Mr Bitt$homas |
can not draw any conclusions that Mr Rittson-Thomagher activities are relevant
and were necessary to consult over. He is enttbedun that farm as a separate

business entity. Indeed Mr Davidson never raibelds an issue at the time. Finally
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the employment relationship problem is between MaviDson and Mr Rittson-

Thomas in th& otara Hills farm business, and no other entity.

[33] Mr Davidson also has claimed that Mr Crosse told kit the cottage that Mr
Rittson-Thomas was looking for an excuse to sawk hAlso he claimed that after the
meeting on 1 November he was told that he was tleeaffected. However, on the
former point Mr Crosse was able to explain that eognment he made needed to be
considered in context and | accept that, given éhilence relating to the two
warnings, the performance plan and the relationshaters that started to emerge.
On the latter allegation this was raised too latd #he documentation does not
support it to be plausible | hold. Thus, | am &&d that there was no
predetermination to get rid of Mr Davidson under fuise of redundancy. Certainly
there was nothing established in cross examindliahthere was any plan between
Mr Rittson-Thomas and Mr Crosse to get rid of Mrvidlaon and to support any

comment being made to support Mr Davidson’s aliegat

[34] The evidence of Mr Davidson being called “boy”,uisid”, “thick” and “lazy”
has been made for the first time by Mr Davidsomim first written brief, thus | am
not prepared to accept them as factors affectisgethployment given the emphatic
denial from Mr Rittson-Thomas that he directed angh comments personally at Mr
Davidson and the explanation that there was soneargug used on the farm. | am
not satisfied that Ms Skogstad Archer’s evidencelodit she says she observed about
Mr Davidson’s distressed demeanour during his eympént would have been
associated with bullying. Instead it could haviaterl to him trying to cope with the
performance demands from Mr Rittson-Thomas and péesonal matters in the
relationships on the farm, which included Mr Cross€inally the statement of
problem when it referred to bullying and harassnmmovided absolutely no details
and specifics for me to agree with Mr Davidson tha behaviour he says he

experienced amounted to bullying and harassment.

[35] | hold that Mr Rittson-Thomas did not follow a pesptransparent and fair
selection in regard to the position which wouldagae the consultation had occurred.
His decision was unilateral and in a process thaDiVidson had no real opportunity
to influence Mr Rittson-Thomas on an individual isamnce the consultation had been
completed. Mr Rittson-Thomas'’s failure to prodiudermation at the time to support

his contention means that he has left open thatsitu whereby Mr Davidson has
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challenged his decision and has come away fromptbeess genuinely believing
there has been some ulterior motive, albeit | tb&te was not. Mr Rittson-Thomas
in his letter dated 9 November provided no analg$ithe basis for his decision for

the reduction of one position and that it wouldireDavidson’s.
[36] | am also supported in my conclusion by the follogvevidence:
a) That Mr Rittson-Thomas did not keep proper wagetand records.

b) That Mr Rittson-Thomas did not get the Kiwi Saverrect and was in

breach of the Kiwi Saver clause in the employmegnéament.

[37] | conclude that Mr Davidson has a personal griegdrecause of the failure of
Mr Rittson-Thomas to properly involve Mr Davison ihe selection/decision and

avoid any loss of opportunity after the consultatioeetings.
Other claims

[38] It has been discovered by Mr Tayler that Mr Davidswas been overpaid

holiday pay by the calculations having been rewdrk€hus, while on the face of it at
the end of the employment there was a deductionentars in effect means Mr

Davidson is not owed any money for holiday pay.c&ese he suffered a reduction
without any fair input into the calculations ane thelatedly reworked calculations, |
hold that in equity and good conscientious he adudshave to pay any money to Mr
Rittson-Thomas. In any event the right to dedutthvauthority existed under the
employment agreement at the time. Even althoughright could be relied upon by
Mr Rittson-Thomas the way he went about it was téasewhat | hold was a genuine
belief that the property was not left in order, arad up to his and Caroline Walton-
Green’s standard. Mr Rittson-Thomas should haepgnty consulted Mr Davidson

on his assessment of any sum for deductions, lsitothission is not enough for a
penalty in the matter given the right to make audéidn, | hold. This is not a matter

for a penalty.

[39] | have decided to dismiss the claim for the damaigas Mr Rittson-Thomas
alleged were caused by Mr Davidson. My main redsorthis decision is that the
sums claimed are only estimates based on suspigibiout any direct evidence to
assess even on the balance of probabilities thdddwrdson deliberately and wilfully
caused the damage to the cottage and the lettefdoxexpense has been incurred yet
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on the items claimed. However | hold that the whg cottage was left by Mr
Davidson shocked and upset Ms Caroline Walton-Gmeben she inspected the
cottage. Their standards certainly were different.

[40] The employment agreement makes provision for Kiaes$ as follows:

8.2 In addition to the above hourly rate/salarye tmployer will contribute in
each pay period the minimum required by the mioms of the Kiwi Saver
Act 2006 to the Employee’s specified superananacheme/to to the

Employee’s Kiwi Saver Scheme.

[41] Furthermore the employment agreement made provisioany variation to
the employment agreement to be recorded in wrifclguse 36). There was no
variation to support what Mr Rittson-Thomas saysMwidson said. The employer
was required to make the deduction and comply wlélnse 8.2 of the employment
agreement. Without any documentation of any opbng and or a contributions
holiday of Kiwi Saver Mr Rittson-Thomas was reqdiredo comply with making

deductions and the employer’s contribution, | hold.
[42] Mr Davidson was entitled to Kiwi Saver for the falling reasons:

a) That the employment agreement required Mr Rittsbarias to
contribute in each pay period the minimum requiveder the Kiwi
Saver Act 2006.

b) That Mr Rittson-Thomas could not produce any docuateon that Mr
Davidson had opted out of Kiwi Saver as required®yl5, 17 and 19
of the Kiwi Saver Act 2006.

c) That Mr Rittson-Thomas could not produce any doauateon that Mr
Davidson had applied for a Kiwi Saver contributidrididay under ss
102 and 103 and 104 of the Kiwi Saver Act 2006.

d) That it is more likely than not that Mr Davidson svanaware that his
deductions had not been made until his employmeded when he

had up until not then received any pay slips.

e) That Mr Davidson says he had Kiwi Saver with hisvious
employment means he was enrolled for Kiwi Savehis Tontradicted
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what Mr Rittson-Thomas says that Mr Davidson saitha start of the

job that he did not want to join the Kiwi Saver sote.

f) That Mr Rittson-Thomas has not been able to coitrathat Mr
Davidson was enrolled for Kiwi Saver, Mr DavidsoadhKiwi Saver
in his previous job, and that Mr Davidson had nopleed for opting
out and/or a contributions holiday. Therefore,avé to accept Mr

Davidson’s claim.

[43] Mr Davidson is entitled to the minimum contributsorirom Mr Rittson-
Thomas under the Kiwi Saver Act 2006 arising fromn Dlvidson’s employment
under the employment agreement. The equivaleritibation needs to be calculated
from the deductions that should have been madagiiir Davidson’s employment.

[44] Mr Davidson requested the payment of a disconnedge for the computer
when he left the farm. There was no contractuah te&round this, but the benefits of
the connection were mutual for both parties andMomDavidson’s personal use too.
Thus | decline the claim.

[45] | note that the wage records are based on an aegyackage that does not
meet all the requirements under the EmploymenttReks Act 2000. Whilst this has
not helped, because of the conflict over the hgliday, it has not unnecessarily
hindered the investigation given the outcome. detecords might have avoided
problems over the calculations for holiday pay.isTis not a matter for any further
action from me. Indeed Mr Rittson-Thomas has iaid he will endeavour to

correct the matter.
[46] There are no sums for interest as claimed.
Remediesfor personal grievance

[47] Mr Davidson is entitled to the consideration of eghes since he has a
personal grievance. This raises a question of lenedr not there would have been a
position for him if the redundancy had been caroed properly. He was replaced
with a farm worker on less pay. This was a positisat Mr Davidson did not want.
His position ceased to exist except that he lastojbportunity to be considered fairly
in a selection that a fair and reasonable emplaymrid have put in place given the
two positions and reduction to one senior positiosiven that there was an
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underlying commercial reason to reduce the numbpositions, and that if there had
been a selection properly conducted, it seems tialy than not, that the outcome
would not have been any different. | am not s&tisthat there is a linkage between
Mr Davidson’s loss of job and a loss of wages. Dévidson says he looked for
alternative work involving 4-5 jobs, one interviand offered a job. His job finished
on 9 November He started a new job on 8 Januatypok him 2 weeks to get another
job, but could not start for 7 weeks. Mr Davidseneived 4 weeks pay from Totara
Hills. There has been the claim made by the redgunthat Mr Davidson went to
Wanaka on a pre-planned holiday during the pemoletween jobs. 1 hold that was
entirely reasonable given his parents assistedanienhe needed accommodation once
he moved from the farm and had mitigated his lgsgéditing another job. Finally |
hold that the information produced by Mr Rittsonentas on the climatic conditions
and seasonal matters relating to stock in the iclistupport his contentions as
opposed to Mr Davidson’s unverified evidence andnogy. | hold that there has
been no loss of wages given the correct noticegbpaid for redundancy and the

likelihood that his position would have ceased.

[48] This is a matter for compensation, but at the logret of the scale because of
the failure of the employer not to properly engdgeDavidson in a process where Mr
Davidson has come away with the genuine belief hiiemployer wanted to get rid
of him which could have been avoided with a progelection process instead of a
unilateral decision. The compensation has to libeatower end of the scale relating

to the breach of process and the impact of thafloBavidson because:

a) The redundancy was justified on genuine commergra@unds to
reduce one position following a discussion Mr RittsSThomas had

with his bank lawyer and accountant and consultatiith the staff.

b) The only defect was a failure to properly selea drnhere had been a
selection properly conducted the outcome would @ibbp not have

been any different.

[49] | accept that Mr Davidson had lost feelings andnbéert about what
happened. | have assessed compensation in thenaofdk4,000, which | have based
on the original personal grievance raised on 2lebdyxer 2010.
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[50] There was no contribution and blameworthy conductMy Davidson’s part

since the process was Mr Rittson-Thomas’s respiitgib
Summary of orders

[51] Mr Rittson-Thomas is required to meet the obligatio meet the minimum
requirements under the Kiwi Saver Act 2006 in adaace with the employment

agreement.

[52] Mr Rittson-Thomas is required to pay Mr Davidson(®0 compensation
under s 123 (1) (c) (i) of the Employment Relatidas 2000.

[53] Costs are reserved.

Paul Stapp
Member of the Employment Relations Authority



