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DETERMINATION OF THE AUTHORITY

Introduction

[1] Simon Shreeve and Anthea Baker-Shreeve are theigala of Platinum Properties Ltd and
are based in Auckland. Platinum Properties Ltdrates a property management business based in
Dunedin. It was established about January 200preeide property management services for
properties owned by Mr Shreeve and Mrs Baker-Skresd also to provide that service to other
landlords. Craig Darling was employed by PlatinBroperties from about mid-January 2005 until
he gave notice of resignation on 29 March 2005inesH on 20 June 2005. As it transpired,
Mr Darling did not work in the business after 6 Mayd was paid his final pay on 10 May for the
period up to 9 May 2005. By lodging his statemeinproblem, Mr Darling seeks payment of his
salary through to the end of his notice period. d® says that he has a personal grievance of
unjustified disadvantage arising from the appointthe& another employee and the removal from
him of various duties and benefits.

[2] Mr Darling had no prior experience as a propertynager but Mr Shreeve and Mrs Baker-
Shreeve wanted someone with a fresh approach pegyomanagement. His initial tasks involved
establishing the office in Dunedin and helping & the business underway. Another employee,
Hannah Camp, started work about the same time d3avling. Nothing of significance for present
purposes happened until 11 March 2005.

Background to Mr Darling’s resignation

[8] On 11 March 2005 there was a meeting between Mirigaand Mr Shreeve. In evidence
each says they initiated it but it is not necessamgsolve that dispute. In this meeting Mr Stiece
referred to several issues that had caused him va&lapeng sense of dissatisfaction with
Mr Darling’s work performance, while Mr Darling alsspoke of several concerns. There is a
document headeRecord of Meeting between Craig Darling and Simbre&ve 11th March 2005
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which is Mr Shreeve’s account of what was discussddaccept it as substantially accurate.
Mr Shreeve expressed dissatisfaction over Mr Dgdirfailure to call in sick the day before until

about 4 pm. Mr Darling spoke of his dissatisfactwith his low salary and his intention to obtain
secondary employment. It was agreed that Mr Dgdirsalary would increase to $29,000 on 1
June, $33,000 on 1 September and $36,000 on 1 ecdmt subject to satisfactory performance.
Mr Darling said that he was looking to sell his sarMr Shreeve said he would bring forward the
purchase of a company pool vehicle. Mr Darlingdsthiat he felt vulnerable without a written

employment agreement and Mr Shreeve explained ttteatdraft agreement was ready but job
descriptions had not been completed. There wasmaéntion of the company’s intention to offer

an employee shareholding scheme and a bonus otive@rogramme.

[4] At the meeting, Mr Shreeve also told Mr Darlingtthe had employed Barbara Anngow as
the manager. Ms Anngow is an experienced propeedgager and there had been some contact
between her and Mr Shreeve and Mrs Baker-Shreetieipreceding months. Platinum Properties’
decision to employ Ms Anngow was prompted by heigien to leave her previous employment as
well as some dissatisfaction with Mr Darling’s perhance and the development of the business in
Dunedin. | accept that Mr Darling was surprisedfiy announcement and disappointed as he saw
himself in that manager’s role. However, | do mactept that Platinum Properties’ decision to
appoint a local manager to whom Mr Darling woulghae constituted any breach of Platinum
Properties’ obligations to him.

[5] Ms Anngow started work on either Monday 28 MarchTaesday 29 March 2005. By that
time Mr Darling had decided to resign and go to kvor Australia. His evidence is that he
purchased his ticket on or about 13 March 200headecision to resign must have been made by
that time. On 29 March 2005 Mr Darling gave Ms gaw his letter of resignation, but
Ms Anngow told him to contact Mr Shreeve in AucldanShe rang Mr Shreeve to tell him of the
resignation.

Response to the resignation

[6] After Mr Shreeve learnt of the resignation, them@sva phone conversation between him and
Mr Darling on 29 March. They agreed that Mr Daglwould work until 29 April 2005 and would
then receive two further weeks pay without any nexent to work for that time. Mr Shreeve
drafted the agreement into writing and sent theudwmnt to Mr Darling for his signature. The
proposed agreement included a number of other ter@s 30 March there was a further phone
discussion between the two men during which Mr ipgrsaid he would not sign the agreement.

[7] Mr Darling says that Ms Anngow told him that theg; (Platinuum Properties) would give
him seven days and that if he did not leave in tima¢, they would be watching his performance
and would get him out that way. Ms Anngow deniggrgg this. It is not necessary to resolve the
dispute as it preceded the notice agreement witlsihMeeve and the employment continued in any
event.

[8] Mr Darling says that the company’s cellphone, Hitwce keys and company fuel card were
taken off him by Ms Anngow. This happened on FyjdaApril. Ms Anngow says that she did not
take the cellphone off Mr Darling but offered torrgait over the weekend when Mr Darling
indicated he would not deal with business callss Atingow says that she offered the phone back
to Mr Darling, but he declined. Ms Anngow also sdlyat she asked Mr Darling for the keys and
company credit card as normal procedure for an eyepel who had resigned. However, at the time,
Mr Shreeve and Ms Anngow thought that Mr Darlingsvgming to work for a competitor because
Mr Darling had been cagey about his plans whendaskés Anngow also became concerned about
Mr Darling’s activities because he had attendeadgointment but had not told her about it during
their morning meeting. Ms Anngow phoned Mr Shrealeut this. In those circumstances | find it
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probable that Ms Anngow did take the cellphone,dfeglit card and the office keys off Mr Darling
because she and Mr Shreeve thought they might sesel.

[9] The gist of Mr Darling’s evidence is that he wadedined and Ms Anngow tended to take
over his work and responsibilities. | accept tttasome extent it happened that way. However,
Mr Darling had been used to managing his own wartkviith Ms Anngow’s appointment his work
was directed by her. She also needed to be ingdlvesome of Mr Darling’s work to help her
become familiar with Platinum Properties’ busined4: Darling also became quite resentful about
the closer scrutiny of his work.

[10] There was a meeting on 4 April 2005 involving Mgy, his solicitor (Jenny Guthrie),
Mr Shreeve and Ms Anngow. Mr Darling’s grievancenplaint about having the cellphone, petrol
card and office keys taken from him was discusddd Shreeve agreed to return the cellphone but
it was never actually returned to Mr Darling. Mentwas also made of the failure of Platinum
Properties to provide a written employment agreg¢ni@nMr Darling. Mr Shreeve was told that
Mr Darling was going to work in Australia at thedeaf his notice period. There was also some
discussion about Mr Darling’s role needing to cleaag a result of the resignation. A note made by
Mr Shreeve record®K to change focus of work now that we know thasheaving | accept that
was said by or on behalf of Mr Darling.

The doctor’s diagnosis of stress

[11] Mr Darling says that the atmosphere at work renthangful and in the end he could not stand
it. He saw his doctor on 18 April 2005. Dr Beritse¢vidence which | accept is that —

At the initial presentation, Mr Darling outlined eent events and circumstances that he
found himself in. He was most distressed andraufférom acute anxiety disorder with
depressive features. This was caused by his ¢mselof stress arising from his
workplace situation.

[12] Dr Bennett certified that Mr Darling was unfit farork from 18 April until 25 April 2005.

Dr Bennett issued a further certificate after armghgonsultation certifying Mr Darling unfit until

2 May 2005. Dr Bennett saw Mr Darling again on 4yM2005 and he cleared him to return to work
that same day. Dr Bennett told me that the treatmexjuired was to remove Mr Darling from the
workplace which he considered was the source optbelem. He considered it to be a reasonably
severe anxiety disorder but its features were natifest every day. In his view the workplace
pressures felt by Mr Darling would have been enaaghpset most people. In evidence as during
the employment, Mr Shreeve attempted to call intestjon Dr Bennett's diagnosis but there is no
reason to doubt its accuracy as a description oD&fting’s symptoms.

[13] On 22 April 2005 Mr Darling’s solicitor wrote to &inum Properties. The letter refers to

Dr Bennett's diagnosis of a stress-related illnels#; Darling’s surprise and disappointment at the
news about the new manager; his decision to resstatements by Ms Anngow after receipt of the
resignation; the removal of the cellphone, offi@ys and fuel card; changes to his work tasks
upon the arrival of Ms Anngow; the meeting of 4rihat which Mr Shreeve said the cellphone

would be returned; and a further meeting betweersMeeve and the solicitor on 19 April. The

letter raised Mr Darling’s personal grievance ofustified disadvantage and proposed resolution,
failing which Platinum Properties could expect thpsoceedings.

Mr Darling’s return to work

[14] Mr Darling returned to work on 4 May 2005. Mr Séve says that he had two phone
conversations with Mr Darling that morning. Mr bag refused to drive Platinum Properties’ car



4

if he was liable for any insurance excess and Me&kre asked him to do some office bound work.
They also discussed some issues with the fuel aaddcellphone accounts. Mr Shreeve spoke
again to Mr Darling on Friday 6 May. By that timdr Shreeve had been told by his lawyer that
there were grounds for dismissing Mr Darling. Mwré&eve’s evidence is that he and others were
working on a response to the 22 April grievanceetdbut it was...particularly difficult with Craig
hanging around the office ...Mr Shreeve got Mr Darling to go home to do sowwk on the
cellphone bill. His evidence is that he knew tHawyer would be serving a reply to the 22 April
grievance letter and that he was therefore hogiagMr Darling would not ever be coming back to
the office.

[15] There is a letter dated 6 May 2005 from Platinunop@rties’ solicitor addressed to
Mr Darling’s solicitor. In that letter issue isken with many of the factual allegations contaiired
the 22 April grievance letter. It also conveysims by Platinum Properties that Mr Darling had
seriously breached his employment obligations aguifgcant detail of those claims. In conclusion
the letter says that the working relationship islarmer tenable and that Mr Darling’s conduct has
brought the company into disrepute and been désteuaf the relationship of trust and confidence.
The letter invites Mr Darling either to bring forvdahis resignation from 20 June 2005 to take effect
immediately, or be dismissed effective immediatelihis is the letter that Mr Shreeve expected
would be delivered shortly when he sent Mr Darlivogne on Friday, 6 May.

[16] Mr Darling knew nothing of this letter so went tooskk on Monday, 9 May as usual.
Mr Shreeve was in Auckland but he received a pluatigo tell him about Mr Darling’s unexpected
arrival at work. In evidence, Mr Shreeve says tiatbelieves it to be possible that Mr Darling’s
lawyer instructed him to attend work in order toyoke a dismissal. However there is no evidence
to support that contention. Returning to the ewesft Monday morning, Mr Shreeve phoned
Mr Darling and told him to go home to complete jble about the cellphone account. Mr Darling
did that then returned to the office about 1 pmr SWireeve next instructed Mr Darling to go and
walk around the campus area to identify posterssitér Darling refused to do this and (on
Mr Shreeve’s evidence) was rude and obstructive.

[17] Mr Shreeve’s purpose at the time was to get Mribgrbut of the office partly because he
had fielded complaints about Mr Darling from botts Mnngow and Ms Camp. He knew that the
situation would be resolved once Mr Darling hadereed the 6 May letter. In evidence,
Mr Shreeve is critical of Mr Darling’s conduct onMay, but that is irrelevant because Mr Shreeve
had already decided what would happen to Mr Daisgonveyed in the 6 May letter.

[18] Still not having any knowledge of this letter, Mailing turned up for work again on Tuesday
morning. Mr Shreeve told Mr Darling to go and $e® solicitor because Platinum Properties had
formally responded to the personal grievance notiddr Darling followed that direction and
became aware for the first time of Platinum Prapsttultimatum that he either bring forward his
resignation to take effect immediately, or be sumimdismissed for the allegations set out for the
first time in the 6 May 2005 letter. Mr Darlingddnot return to work.

[19] Three further points should be mentioned. Mr Darlreceived a final pay into his bank
account on Tuesday, 10 May. He was paid for oryeathal accrued annual leave even though he
returned to work on 4 May and attended work on yMaMay, 9 May and 10 May. Mr Darling’s
printed payslip which he received on 13 May 200®rds the payment as Hal Pay. On either

10 May or 11 May, Platinum Properties’ lawyer tdlid Darling’s lawyer thatCraig Darling is not

to attend at work at present There followed some attempts to resolve the lprabby
correspondence, discussion and mediation, all tavad.

[20] Platinum Properties could have insisted that Mdibgrcomply with the oral agreement
between him and Mr Shreeve made on 29 March 20&t5heh would work until 29 April 2005 and
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then receive an additional two weeks pay withowtirigato work. However, Platinum Properties
elected not to enforce that agreement so it iseiwet for present purposes. | am left to asdess t
effect of the events of early May in the light of Marling’s notice of resignation that expired on
20 June 2005.

Termination of the employment

[21] In his evidence Mr Shreeve says tlahig left and did not return to work. Craig wastn
fired. Craig did not bring forward his resignatiatate. In addition | should note that Mr Darling
was sent home although he was prepared to worktlzer@ was an instruction from Platinum
Properties’ solicitor conveyed to Mr Darling’s smor for him not to attend work at present.
Accepting Mr Shreeve’s evidence at face value, then outcome must be that Mr Darling’s
employment remained on foot until it ended by reasbhis resignation. He did not attend work
after 11 May because he was told not to by PlatiRnoperties. It follows that Mr Darling is
entitled to payment of his salary and holiday paythe balance of the employment between 4 May
2005 and 20 June 2005 less the one day’s pay slreadived. Platinum Properties is ordered to
calculate the amount owing and pay that sum to EhiBg. Leave is reserved if there is any
difficulty with the calculation.

[22] The allegations conveyed in the 6 May 2005 lettet those and other allegations canvassed
during the investigation meeting are irrelevantegiws Shreeve’s evidence that he did not dismiss
Mr Darling. | note that the inevitability of thismding was pointed out to Mr Shreeve by me during
the investigation meeting.

Unjustified disadvantage

[23] What remains to be decided is the unjustified diaathge grievance claim. There is no
doubt that Mr Darling’s employment was affectedhie disadvantage by having his office keys,
petrol card and mobile phone unceremoniously taiérmim as a result of Platinum Properties’
suspicions that he might make some improper uskenh. Mr Darling felt less trusted and valued
as a result. There are no doubt circumstancesendreemployer would be justified in taking such
steps to protect its interests, but not here. atkon was taken in an insensitive manner and
Platinum Properties acted on its conclusions aldubDarling’s intentions without giving him a
chance to explain the situation or dispel the siispi The actions were not remedied even after the
4 April meeting when Platinum Properties was agati®f Mr Darling’s plans. Accordingly,
Mr Darling has a personal grievance.

[24] Assessing distress compensation is difficult. €lém for $6,000 appears modest given the
evidence available from Dr Bennett and Mrs Darlimgarticular about Mr Darling’s state of mind.
However, it is also clear that Mr Darling was uplsgtthe appointment of Ms Anngow because he
saw himself filling the role as manager of Platinmoperties’ operations based in Dunedin. He
had expected a bright future with Platinum Propertand hoped for his existing property
management role to expand into a bigger, more itapbrand better remunerated position.
However, Mr Darling had no contractual right torarpotion and Platinum Properties was entitled
to appoint Ms Anngow. Inevitably Mr Darling wasigg to be upset by that, but that is not
sufficient to establish a claim for compensatidbmust attempt to exclude the effects caused hy tha
understandable but not actionable disappointmemn fthe effects caused by the established
grievance. | consider that the disappointment wes more significant of the two causes of
Mr Darling’s illness by a factor of about 3. Acdorgly | will order Platinum Properties to pay
compensation of $1,500 to Mr Darling to remedyeffects of the proven grievance.

[25] There is a claim for wages for the duration of Marling's sick leave. Mr Darling was not
paid sick leave because he had no entitlement.afigienent is that the illness and therefore thie los
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remuneration was caused by the grievance. Howengrfinding is that the grievance was the
lesser of the two workplace issues that causedlti®ss. | am not satisfied that Mr Darling would
have needed sick leave if only the grievance fagpplied at the time so | do not find that the lost
remuneration was caused by the grievance.

[26] Mr Darling did not contribute in a blameworthy way the situation giving rise to the
grievance. The grievance is about Platinum Pra®erreaction to Mr Darling’s resignation.
Mr Darling was entitled to resign. He did so besmawf his disappointment arising from the
decision to appoint Ms Anngow and | accept thas thecision was influenced by the company’s
view about Mr Darling’s work performance. Howevissues about the work performance are far
too remote from the grievance to amount to blam#éwaronduct giving rise to the grievance.

Penalty

[27] In the statement of problem lodged on 19 Septer@db@b, there is a claim for a penalty for
the failure to provide a written employment agreetnelhat is a reference to the obligations now
contained in section 63A of the Employment Relaigat 2000.

[28] | am satisfied that no collective employment agreetrapplied to the work to be done by
Mr Darling: see section 63A (1) (e). As a resutatinum Properties was required to give
Mr Darling a copy of the intended agreement; adhise that he was entitled to seek independent
advice about it; give him a reasonable opportutdtgdo so; and consider and respond to any issues
raised by Mr Darling about the intended agreemsee: section 63A (2). These things should have
been done before Mr Darling started work in Jani2095. No agreement had been provided to
Mr Darling even by the time that he finished wonkiMlay 2005. It is clear that Platinum Properties
Limited breached section 63A and is therefore &abl a penalty of up to $10,000.00: see section
63A (3), section 135 (1) (b) and section 135 (3) (b

[29] Some consideration must be given to whether a peslabuld be imposed. Ku v Mcintosh
[2004] 2 ERNZ 448, the Employment Court held thwe tirst question to ask when considering the
imposition of a penalty is how much harm has theabh occasioned. The second question focuses
on the defaulter’s culpability, the need to brirgnte to them the seriousness of their conduct and
the need to deter others.

[30] In the present case, the current problem is unflikelhave arisen if Platinum Properties had
complied with its obligations. Employment agreeitsealmost always include a defined notice
period and it would almost certainly have been thas the 3 months notice given by Mr Darling.
Mr Darling could have given the stipulated noticel deen gone. There would have been no need
for the discussion about a reduced notice periothfwhich the problem escalated. Platinum
Properties considered compliance with its obligagi@round the formation of the employment
relationship unimportant compared with other aspetestablishing its business. The best that can
be said is that the company took some steps towaaEsg an employment agreement drafted
during the employment but nothing was given to Mirling before his employment ended. The
obligation cannot be regarded as a mere technjcalteVarney v Tasman Regional Sports Trust
unreported, Goddard CJ, 23 July 2004, CC15/04. it Soust be said that Platinum Properties’
attitude towards its obligation falls well short efhat is required. Bearing in mind the
consequences of the breach | find that it is am@pate case to impose a penalty.

[31] The situation calls for the imposition of a modeshalty. | order Platinum Properties Limited
to pay a penalty of $500.00 to the Crown. The iappt did not request the Authority to consider
exercising its power to order the payment be mademn.



Other matters

[32] Near the end of the meeting, claims were made foD&tling for the imposition of a penalty
on the respondent for a breach of good faith amedrémbursement of cellphone charges, some
being business calls made by Mr Darling on his @lone and others being part of the business
cellphone account which Mr Darling apparently reurded the respondent for when challenged
about his personal use of that phone. These cleam® too late to give them any attention during a
lengthy investigation meeting and | dismiss them.

Summary

[33] Pursuant to section 131 of the Employment Relatets2000, Platinum Properties Limited
is to pay Mr Darling arrears of wages and holiday m respect of the period staring on 4 May
2005 and ending on 20 June 2005. Leave is resdrtiegte is any difficulty with calculations.

[34] Mr Darling has a personal grievance. To remedyghavance, Platinum Properties is to pay
him compensation of $1,500.00 pursuant to sect® (1) (c) of the Employment Relations Act
2000.

[35] | impose a penalty of $500.00 on Platinum Propertiamited and order it be paid to the
Crown.

[36] Costs are reserved. If not agreed, Mr Darling nmugke an application within 28 days and
Platinum Properties may lodge and serve any refilyima further 14 days.

Philip Cheyne
Member of Employment Relations Authority



