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DETERMINATION OF THE AUTHORITY

Acknowledgement

[1] Regrettably, the issuing of this determination Hseen delayed. The
investigation meeting occurred in April 2011. Wook this determination was
deferred while | attended to other matters deleag@ result of the September 2010
and February 2011 earthquakes. Also, determirmatrequire careful analysis of
exhibits, evidence and submissions, tasks whicle lbhaen difficult in the Authority’s
present working circumstances. Preparation of datermination has also been
affected by the issue referred to by the Chiefh&f Authority in his memorandum
dated 7 May 2012.
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[2] Since turning my attention to this matter, | haegiewed the administrative
files and reread the statement of problem, statememply, statements of evidence,
all the exhibits, my full notes of the evidence &ne parties’ considered submissions.

[3] | acknowledge the parties’ patience and understanaind sincerely regret any

difficulties caused by the delay.

Employment Relationship Problem

[4] Wholesale Buying Limited (WBL) operates a businesited Cherrytree based
in Christchurch which it took over from a previoag/ner in about October 2008.
Tracey Lewis and Simon Thomson are the princip&al$V8L. Through separate

companies they have interests in Cherrytree busaseslsewhere in New Zealand.
When WBL took over the Christchurch business theyemployed existing staff,

including Marie-Anne Dallimore.

[5] In April 2010 WBL consulted with Christchurch stadver a restructuring
proposal. Following that, Mrs Dallimore was disg@d as redundant. She says that
her dismissal was substantively unjustified, tha was unjustifiably disadvantaged
and that WBL did not act in good faith towards hérhese claims arise from the
consultation process and WBL’s implementation ef tastructuring proposal. WBL
says that it properly consulted with Mrs Dallimaned other staff about the proposal,
following which Mrs Dallimore was justifiably disissed for redundancy.

[6] To resolve this problem | must set out fully whaappened prior to
Mrs Dallimore’s dismissal and resolve some eviddgrdisputes before determining
whether WBL'’s actions and how it acted were wh&iaand reasonable employer

would have done in all the circumstances.
Further information
[7] After the investigation, in accordance with my dtren, counsel for the

applicant provided a diary that was mentioned edhidence of one of the withesses

(Mrs Alldred). On my review of the diary, it coimia nothing of relevance.
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[8] Much of the disputed evidence arose from evidemoengoy Mrs Alldred. As
explained below it has not been necessary to resolst of those disputes. To the

extent necessary my conclusions about any evidextndlicts follow.

Mrs Dallimore’s employment

[9] There is a written employment agreement dated #l@ct2008 under which
Mrs Dallimore was employed for around 20 hoursweek but it is common ground
that Mrs Dallimore’s hours increased in 2009 to bbout 35 per week.
Mrs Dallimore’s position was as a member servicggstant. That involved some
reception duties, dealing with quotes, orders amgpkers and other tasks associated

with meeting members’ purchases.

[10] The individual employment agreement includes pionidor redundancy at

clause 11. It states that a redundancy situatiisesa when the employment is
terminated due to the fact that the position hgldne employee is superfluous to the
needs of the employer. There is a requiremenivi® rpt less than four weeks’ notice
of termination. There is no requirement to payurethncy compensation. The

redundancy clause also states:

In such cases, the employer will follow a fair prdare, will consult
with the affected employees and explore any alte@aoptions
before terminating the employment.

Restructuring proposal

[11] Ms Lewis’ evidence is that their Wellington Chergg business is successful
and profitable while the previous operator of thieri€ichurch Cherrytree business

was not financially successful. There is no redsatoubt that evidence.

[12] The Wellington Cherrytree business had used a dmasoftware package
called Exonet for some while. This software redudeuble handling and paper-work
associated with quotes, orders and processing.sal#8L decided to introduce
Exonet to Christchurch as part of its business awgment plan. Ms Lewis came to
Christchurch for several days in March 2010 totdtae onsite transition to Exonet.
At the same time Ms Lewis met individually with thél time member services staff
including Mary Alldred (team leader) and Mrs Daltmne. There are notes of these
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meetings which Ms Lewis says were made at the timils Lewis says that
Mrs Alldred suggested during their individual dission, in response to a question,
that her ideal staffing structure would be one tutie team leader, two part time
member services staff, one part time receptiomst @ne full time stock controller.

Ms Lewis’ notes reflect such a discussion.

[13] Mrs Alldred says that there was no discussion abestructuring with her in
March 2010. When questioned, Mrs Alldred told rhattshe first heard about the
restructuring proposal on 20 April 2010.

[14] Ms Lewis was in Christchurch again on 31 March dnd\pril and from
7 April until 9 April. She says that she discussedumber of matters including the
restructuring proposal with Mrs Alldred and the twther Christchurch managers
(Jo Falconer and Kim Harding) on these latter dafdsere is an email dated 14 April
2010 that Ms Lewis sent to Ms Falconer, Ms Hardang Mrs Alldred summarising
their discussions. As printed, the second padedes a summary of the restructuring
proposal. When questioned about this, Mrs Alldsaitl that she could not recall
seeing the second page and indicated some doubt sbdoona fides. Mrs Alldred
also said that she did not recall saying anythinljls Lewis about part time positions
in March. There is a further piece of documentwidence to mention. By email
dated 19 April 2010, Ms Lewis sent Ms Falconer pycof the restructuring proposal
with a request for her to review it with Mrs Alldteand then ring to discuss it.
Ms Falconer’s evidence is that she did discussdbesiment with Mrs Alldred who at

the time did not raise any objection to the proposa

[15] There is insufficient reason to doubt the bonadidkthe 14 April 2010 email.
Given that, there must have been a discussion aheutestructuring proposal with
Mrs Alldred prior to 14 April 2010. Mrs Alldred ngaalso have forgotten discussions
with Ms Falconer on 19 April. | find that Mrs Alldd was involved in discussions
prior to 20 April with Ms Lewis about a restructogi proposal affecting

Mrs Dallimore.

[16] Around lunchtime on 20 April, the Christchurch $takre asked to attend a
meeting after work that evening. Mrs Dallimore wedbkerwise engaged so did not
attend the combined meeting. However, she met M#Hh ewis shortly before 5pm.

Mrs Dallimore’s evidence is that she was told tih@tre was a restructuring proposal,

given a letter which she read, told something alpawt time positions which she did
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not take in because of the shock, and said thatveliéd need to speak to her husband
but could not afford to only work part time but vduf that was what was decided.
Mrs Dallimore also says she was told not to woegduse they only wanted feedback

about the proposal.

[17] Ms Lewis’ evidence is that she encouraged Mrs Balle to discuss the
proposal with her husband and that Mrs Dallimotd teer she had no worries about
becoming part time. Ms Lewis also told Mrs Dalliradhey would be interested in

hearing her preferences but first wanted to gettiaek on the restructuring proposal.

[18] The differences are perhaps more of perspective shlstance and it is not

necessary to do more than recognise the differanrggectives at this point.

[19] There is no dispute about the documentation thatgixgen to Mrs Dallimore
at this time. There was a letter dated 20 April@0 It mentions the introduction of
Exonet and the need to reduce costs as reasorbearestructuring proposal. It
describes the proposal to have two part time memsd@ices assistants, two Saturday
member services assistants and one full time stmckdinator. The documents
included a job description for the member servipesitions. The letter asks for
feedback on the proposal and advises that thetebwibn individual meeting with
Ms Lewis and Mrs Alldred shortly, ahead of the dem by Friday 23 April and (if
proceeded with) implementation by Monday 24 Maye Tetter also states:

Should the proposal proceed, the selection critéui will apply for
appointments to roles, will be based on skills erderience for each
position.

Should this proposal result in any redundancies previsions
contained in the affected employee Individual Eymplent Agreement

will apply.
[20]  Mrs Dallimore discussed the documents with hebhnd that evening. They
could see no sense in dividing her full time roleoitwo part time positions. Next
day, Mrs Dallimore discussed it further with Mrddkxed and Hannah Armstrong (a
WBL employee) who both agreed with that view. Miklred also told
Mrs Dallimore not to worry as they were only beiagked for feedback about the

proposal.

[21] Ms Falconer (in place of Ms Lewis) and Mrs Alldnegkt with Mrs Dallimore

and others in individual meetings on Wednesdayal.
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[22] Mrs Dallimore’s evidence is that she told Ms Fakoand Mrs Alldred that
she did not think the proposal would work becausentrers wanted to deal with the
same person; that Ms Falconer started to tell hat the company was within its
rights to restructure and that Christchurch woulavéh the same structure as
Wellington; that Ms Falconer told her that she wibliave to apply for one of the part
time roles and be interviewed with other applicaatsd that Ms Falconer tried to
reassure her that it was just a proposal and tieeg seeking feedback.

[23] There are notes of this meeting which Ms Falcoags She made at the time.
However, Mrs Alldred’s evidence is that the note®vidence marked “JF2” are not
the notes made by Ms Falconer during the meetings the staff. The notes for
Mrs Dallimore’s meeting include some parts thatdrea if added later in time. | will
be cautious about treating the notes as a contemeous record. Despite that, it is
clear enough that Mrs Dallimore told Mrs Alldreddalls Falconer that she thought
that the position should not be split into two pime positions because members
preferred continuity. Mrs Dallimore also said tisle could not afford to go part-
time. Mrs Dallimore was told that the businessictire would change, that existing
staff would be invited to apply for the new rolesdathat the positions would be
advertised to ensure that there were the neceskdls/for the positions. At the same
time, Mrs Dallimore was told this was just a pragdsr consultation.

[24] Susanne Holmes is employed by WBL in Christchur@im 22 April she had a
discussion with Mrs Dallimore that left her thingirthat Mrs Dallimore had not
understood that the proposal would result in helundancy. Ms Holmes then
mentioned that concern to Ms Falconer who repe#ted an email on 22 April to
Ms Lewis. There may also have been an earlieudgon between Ms Lewis and
Ms Falconer as to Mrs Dallimore’s lack of undersliag. In response to the 22 April
email Ms Lewis suggested that Ms Falconer meemnagiah Mrs Dallimore to ensure
that she did understand the proposed restructar@spotential impact. Ms Falconer
also says that Mrs Alldred commented to her about Dallimore’s lack of
understanding about the proposal. Mrs Alldred eesiuch a conversation. It is not

necessary to resolve this conflict.

[25] The further meeting suggested by Ms Lewis occunedvionday 26 April.
Present were Ms Falconer, Ms Holmes and Mrs DatimaMrs Dallimore says that

they kept asking if she understood the proposalstwedasked for the reasons behind it
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as they did not make sense to her. Mrs Dallimayes shat Ms Falconer told her that
the proposal was going ahead and that everyonepextes Dallimore had agreed
with it. However, Mrs Dallimore told Ms Falconenat others disagreed with the

proposal.

[26] Ms Falconer’s evidence is that she took notes duttiis meeting which she
later typed up and which she and Ms Holmes sigreedcaurate very soon after to
confirm their recollection of the meeting. Wheregtioned by counsel, Ms Falconer
said that she could only assume that she had typeithese notes on 26 April. In
response to my question on the same point, shetkatdshe typed up the notes
“immediately” after the meeting. Ms Falconer also told me #et did not know
where the actual notes made by her during the neetere now. The typed notes
themselves are signed by Ms Falconer and Ms Holnms Holmes told me that she
could not recall when she had signed these notethaushe thought by that time that
Mrs Dallimore had already involved her lawyer. Tiwes themselves read as if they
had been written after rather than during a meetiigthe end they mention an event
that occurred after 5pm on Tuesday 27 April. Mdmts did not work on
Wednesdays so she must have signed the notes esdalyi29 April at the earliest. It
seems likely that the typed notes (JF4) were mad&/ednesday 28 April or later and
in the knowledge that Mrs Dallimore had engagedl&citor. They are to some
extent self-serving. | will treat these notes wétbme caution as to whether they

represent an accurate account of the discussio@6 épril with Mrs Dallimore.

[27] Nonetheless, it is clear that Mrs Dallimore comnoated her reasons for
disagreeing with the restructuring proposal and sghestioned the legality of
changing her full time role into two part time releMrs Dallimore was told that staff
whose roles were disestablished would be inviteaptay for the new positions. She
was not told that the roles would not be advertisddrs Dallimore took from this
meeting that the proposal had been confirmed. r&hg Mrs Alldred who was at
home sick that day. Mrs Alldred told her that sfees not aware that the proposal had

been confirmed.

[28] After the meeting, because Mrs Dallimore could canicentrate at work, she
told Ms Falconer that she was feeling ill and wdritego home, which she did.



Termination of employment

[29] Ms Lewis’ evidence is that she reviewed all thedfeeck and decided to
proceed with the restructuring proposal. Ms Letnaselled to Christchurch to advise
staff. Ms Lewis met with Mrs Dallimore on Tuesd2ay April. Mrs Alldred was also

present and led the meeting for WBL while Ms Lewisk notes. These notes | find
are a fair reflection of the meeting. Mrs Alldreald Mrs Dallimore that they had
decided to proceed with the proposal with the tethalt Mrs Dallimore’s role would

be disestablished. Mrs Dallimore was encouragelbd& at the new structure and
roles and decide which role she would be interestedMrs Dallimore asked if she
was being made redundant. Mrs Alldred told‘iNo” as WBL wanted her to look at
the other roles and say which ones she was inger@st Mrs Dallimore was asked to
let them know by the next day. Ms Lewis apologidieat the decision meant that
Mrs Dallimore’s role would need to change. Shel tielrs Dallimore to talk it over

with her husband and let them know the next day.

[30] Mrs Dallimore was given a letter dated 27 April toning the decision to
disestablish her position and asking for her tacaig interest in any of the new roles,

the job descriptions for which were included witle tetter. The letter continued:

Appointments to roles will be made following arematew process
which will focus on the skills and capabilities virgd for the role.
We intend to start these interviews as soon as ilglessafter
Wednesday and are looking to complete them by ayeéth May
2010.

We appreciate your continued support.

Yours sincerely,
[signed]

Jo Falconer
Manager

[31] Mrs Dallimore worked only part of the next day (@pril). Later, she phoned
Mrs Alldred and told her that she would let thenownby Monday what she wanted
to do. Mrs Dallimore’s evidence is that she instied her lawyer to tell WBL that she
was not able to make a decision as yet. Ms Levegidence, which | accept, is that
she received a call from a lawyer asking for areesion. The lawyer said he was
meeting with Mrs Dallimore the following week. MNswis did not object to

deferring matters pending that meeting. Ms Lewisktno further steps with the
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restructuring at that stage. Mrs Dallimore alse &r doctor who certified her unfit

to return to work meantime.
Grievance raised

[32] Mrs Dallimore apparently met with her lawyer on ayand the lawyer sent
Ms Lewis a letter on 6 May by email. To summarisiee letter alleges that
Mrs Dallimore was not consulted about the restmictu despite a promise in the
20 April letter that there would be an individualkeeting with her; it states that
Mrs Dallimore’s position was not genuinely supeofls; it advises that
Mrs Dallimore considered that her employment washitgated on 27 April 2010 and
that she would not be accepting a part time rahel ia concludes that the failure to
consult was in breach of good faith and that MrHlibare has a personal grievance.

[33] Ms Lewis responded on 6 May. To summarise, thierletays that WBL
consulted with Mrs Dallimore by meeting with her 20 April, 21 April and 26 April
following which, on 27 April, Mrs Dallimore was aded that the proposal would
proceed; that the implementation had been stalleadipg further contact from
Mrs Dallimore’s lawyer; that Mrs Dallimore has nbéen dismissed; and asks for

advice about whether she would meet to discuss/mgplor one of the roles.

[34] Mrs Dallimore’s lawyer responded on 11 May rejegtmost of the assertions
in Ms Lewis’s letter. Ms Lewis wrote again on 12ajin response. For present

purposes, | just note that the letter includedfdfiewing paragraph:

Following our consultation process on the proposesstructure of
Cherrytree Christchurch, the confirmed disestaltisint of the role
that Marie-Anne is performing and her decision mmtexpress and
interest in any of the roles in the new structurepw advise that we
give Mrs Dallimore formal notice of termination dtee redundancy,
effective today, 12th May 2010. We would haveepredi to have met
with her and discussed this in person, but can ioonthat the

provisions of her employment agreement will appBhis action is
taken purely as a business decision and is beikgntafollowing

genuine consultation with Marie-Anne and the otsterff involved. |

propose that we pay Marie-Anne in lieu of her noperiod, which
we would have otherwise hoped she would have workekk we

supported her to secure other employment.

Justification

[35] These events occurred in 2010. To summarise thiecaple test, justification

for a dismissal or disadvantageous actions mustsbessed on an objective basis by
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considering whether WBL'’s actions and how WBL actedre what a fair and

reasonable employer would have done in all theumgtances at the time.

[36] A fair and reasonable employer will always complsoperly with their
contractual obligations. | have already set outeatract from clause 11 of the

employment agreement.

[37] Addressing the statutory good faith obligationsemsl4 of the Employment
Relations Act 2000, idinkinson v Oceana Gold (NZ) Lfd010] NZEmpC 102 the

Employment Court said at [42]:

The relationship between s.4(1A)(c) and s.103A learc A fair and

reasonable employer will comply with its statutadyligations. It follows

that a dismissal which results from a proceduret tthées not comply with
s.4(1A)(c) will not be justifiable.

[38] To summarise s.4(1A)(c), an employer who proposasdke a decision that
is likely to have an adverse effect on an emplayest give the employee access to
relevant information and an opportunity to comment the information before

making that decision.

[39] Accordingly WBL had both a contractual and a statubbligation to consult

with Mrs Dallimore.

[40] In Simpsons Farms Ltd v Aberhgd2006] 825 the Employment Court was
considering the application of s.103A of the Empheynt Relations Act 2000 in the
context of a redundancy situation. As well as canhg the continued application of
long standing principles about substantive jusitfen for redundancy dismissals the

Court went on to say this about consultation:

Fundamental elements of consultation that are ndwmengthened and
required by s4 in redundancy cases include ...:
 Consultation requires more than a mere prior ficéition and must
be allowed sufficient time. It is to be a realitypt a charade.
Consultation is never to be treated perfunctorily & a mere
formality.
« If consultation must precede change, a propoasdtmot be acted
on until after consultation. Employees must knovatw$ proposed
before they can be expected to give their view.
« Sufficient precise information must be given toalde the
employees to state a view, together with a readengportunity to
do so. This may include an opportunity to statevsién writing or
orally.
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* Genuine efforts must be made to accommodate iéves \of the
employees. It follows from consultation that theteuld be a
tendency to at least seek consensus. Consultativolves the
statement of a proposal not yet finally decided|lmtening to what
others have to say, considering their responsed, taen deciding
what will be done.

* The employer, while quite entitled to have a walplan already
in mind, must have an open mind and be ready togdand even
start anew.

[41] In the letter dated 6 May 2010 Mrs Dallimore’s lawysays that the
employment was terminated on 27 April 2010. Howewe 27 April Mrs Dallimore
was told that her position was disestablished thé was not given notice of
dismissal. If there was any doubt in Mrs Dallimsrenind after the meeting the
27 April letter clarified that her position had bedisestablished but she had not yet
been dismissed. WBL promptly conveyed the samatiposin response to the
solicitor’s letter. Accordingly I find that WBL dmissed Mrs Dallimore by written
notice dated 12 May 2010. That is the point atclwluircumstances must be assessed

for the dismissal grievance.

[42] | find that WBL gave Mrs Dallimore access to théommation relevant to its
decision about restructuring. During the brief tmegpon 20 April Mrs Dallimore
was told that the restructuring related to align@gristchurch with Wellington, the
introduction of Exonet and a need to increase meshije and product sales. The
20 April letter set out full details of the propgsand referred to the rationale and the
expected benefits. This information was also cased during the meetings with
Mrs Dallimore on 21 April and 26 April.

[43] Ms Lewis thought that a change from full-time tatgame staff would give
greater cover for leave and sickness, ensure lieaé twere two staff present in the
members’ lounge throughout the day, give the opmirst to build product
specialisations and give the business two salesopsmrather than one. The 20 April
letter mentioned the point about cover and improvesinber service throughout the
day. During the 21 April meeting there was disaussbout a future emphasis on
sales as Exonet reduced the requirement for sdhagstration. These matters were
also discussed during the 26 April meeting. Ovehldils Dallimore was given
sufficient information to enable her to state awieHer view was that there was a
need for extra full-time staff and that memberdgmred continuity in dealing with the
same staff member. Mrs Dallimore expressed thatvvon 21 April and again on
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26 April. That reflects that she had sufficienformation to form a view about the

proposal.

[44] There is a submission that WBL's decision was manined. The
argument is that WBL did not get Mrs Dallimore iertexisting role to focus on sales;
that WBL had already formed a view about the déditg of part-time positions
based on its Wellington experience; and that WBLs vemxious to ensure that

Mrs Dallimore understood that her redundancy wdolldw from the proposal.

[45] |1 do not accept this submission. Exonet had amy peen introduced and the
administrative efficiencies starting to accrue.wHs an obvious time to review the
staffing structure and consider whether, in Ms l2yvdgement, it best supported the
achievement of WBL's business plans. If Mrs Datine had been retained no doubt
there would have been a focus on sales in placthefprevious focus on sales
administration. Ms Lewis is entitled as a matteher business judgement to think
that there are benefits in employing part-time eypés. WBL clearly signalled that
it wanted to align Christchurch and Wellington. atlextended to the re-introduction
of part-time positions in Wellington, a restruchgi proposal that was subject to
consultation at the same time as the Christchwestiucturing proposal. None of that
means that the outcome was pre-determined in ampyoper way. A fair and

reasonable employee would react if it was appdteitsomeone in Mrs Dallimore’s

situation had not understood something such astauoturing proposal — that was

part of being responsive and communicative.

[46] Ms Lewis’ evidence is that she considered empldyeesponses to the
proposal which were a mixture of support and ogmosiand decided to proceed.
There is no evidential basis to reject Ms Lewisdence.

[47] For these reasons | find that WBL did properly ednsvith Mrs Dallimore
about the restructuring proposal.

[48] A major part of Mrs Dallimore’s case is the contentthat there was no
genuine redundancy situation. There is a defimibredundancy in the employment
agreement but it accords with common parlance endaises. | am referred to a

number of cases dealing with this issue.
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[49] In McCulloch v NZ Fire Service Commissigh998] 3 ERNZ 378 the
employer wanted to disestablish all firefighter ipoes and establish fire officer
positions, the latter involving some different erapis in duties. | am referred to the
following part of the judgment:

The mix of activities making up the job content ralgr but if the work is
still there and needs to be done, it cannot be #add the incumbents are
redundant.

[50] In the present case the work remained althougte ttvas to be some change
to the activities making up the job content. Hommrewn McCulloch the Court went
on to say:

The issue whether the job is the same with a chahdecus/emphasis or a
different position is a question of fact and degletermined exclusively and
conclusively by the evidence.

[51] The present case is the reverse of a case mentinriddCulloch Auckland
Clerical etc IUOW v Puhi Nui Motdl1981] ACJ 97. In that case the employee
worked part-time but the employer decided it needegerson full-time in the
position. The employer offered the employee thetiime position and when that
was declined dismissed her as redundant. The Gmimeld the dismissal. Even
though there was no change to the activities makipghe job content, the new
position was different and the existing employg®sition was therefore superfluous.
Applying the Puhi Nuireasoning | find that the proposed part-time posgiin the
present case were different positions. That isesential difference between the

present case arddcCulloch

[52] There is a submission that a variation in dutie2@¥ or more is required to
render a position significantly different: sééestpac Banking Corp v StepHe000]

1 ERNZ 566. In the present case the duties prapfisethe new position reflected
much less than a 20% difference but that doesutetaut the possibility of a genuine
redundancy as is apparent from Bwhi Nuincase.

[53] | am also referred t@vilkinson v Wairarapa Crown Health Enterprise Liedt
[1999] 2 ERNZ 133. In that case the Court said:

A genuine redundancy can justify a dismissal. Refivere can be a genuine
redundancy, there must be a redundancy. The getestaasks whether the
job content has gone. If the job content subsafintiremains but the
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employer wants to give the position to somebodg, elsen it cannot
justifiably dismiss the incumbent ...

[54] This extract too must be read subject toRi&i Nuicase.

[55] In the end | am satisfied that there was a genuw@tindancy situation
because, for genuine business reasons, WBL detidédVrs Dallimore’s full-time

position was superfluous to its needs.

[56] There is a submission that WBL was obliged to atgrsiedeployment options
as an alternative to redundancy. | am referredirtkinson v Oceania Gold (NZ) Ltd
[2010] NZEmpC 102 andVang v Hamilton Multicultural Services Trug2010]
ERNZ 468. | agree with counsel théZ Fasteners Stainless Ltd v Thwait2800] 1
ERNZ 739 no longer represents the law in this arkahould also note that in this
case there was a contractual obligationeiglore any alternative optionisefore

dismissing for redundancy.

[57] Here, Mrs Dallimore received inconsistent messadgsit an appointment to
one of the part-time positions. Curiously, a dafthe 20 April letter just refers to
the redundancy provisions in the employment agreeémghe 20 April letter actually
given to Ms Dallimore stateéShould the proposal proceed, the selection criténet
will apply for appointments to roles, will be based skills and experience for each
position Ms Lewis’ notes record Mrs Dallimore expressintgrest in a part-time
position. Judging by Mrs Dallimore’s evidence thas probably a fallback option
but she may not have expressed it clearly that iwdight of her state of shock. In
any event Ms Lewis said that they would be inte@sh hearing from Mrs Dallimore
about that in due course. During the 21 April dsston Mrs Dallimore was told that
the staff would be invited to apply for the newe®but they would be advertised to
ensure that there were the necessary skills. $amgesimilar may have been said on
26 April or at least there was no revocation of pinevious statement. On 27 April
nothing was said about advertising the new postioat there was still mention of
Mrs Dallimore having to apply for the new roles.helr27 April letter refers to
Mrs Dallimore being invited to indicate her interesa role but also says:

Appointments to roles will be made following aremtew process which will
focus on the skills and capabilities required fioe tole.
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[58] Some days later, Mrs Dallimore stated that she beh dismissed and was
not in a position to take up either part-time gosit | note my earlier finding that
Mrs Dallimore had not been dismissed at that poMtBL subsequently terminated
the employment after Mrs Dallimore rejected an ofeemeet to discuss applying for

the new roles.

[59] The contractual obligation was txplore any alternative optionsWBL's
choice of language was either a breach of contrachisled Mrs Dallimore. | will
return to this point shortly. However, prior teetldismissal, Mrs Dallimore made it
very clear that she was not interested in a par¢-tposition. That brought any
exploration of alternatives to an end and the disalifollowed.

[60] To summarise, WBL properly consulted with Mrs Daltire. Following that
consultation, the company decided to implementstaueturing proposal the result of
which was to create a genuine redundancy situatiwiBL then attempted to explore
alternatives to dismissal but in the face of Mrdlibere’s response could take that
no further. Mrs Dallimore was then dismissed. &dmg the dismissal, WBL's
actions and how it acted were those of a fair asasonable employer in the
circumstances. The decision to dismiss Mrs Dalteneas therefore justified.

Unjustified disadvantage

[61] There is a claim that Mrs Dallimore’s employment swaffected to her

disadvantage by WBL’s unjustified actions. Theralarises from the same facts.

[62] In Christchurch only Mrs Dallimore was substantiadiffected in a negative
way by the restructuring proposal although otheeyewaffected in minor ways.
Mrs Dallimore formed the view that WBL wanted td ge of her and proceeded with
the restructuring to achieve that end. However e¥idence does not establish such a

case as explained above.

[63] Despite not establishing that case, | find that Blalimore’s employment
was otherwise affected to her disadvantage. Miknbme disengaged from any
discussion about appointment to the new roles. Délimore also was unnecessarily
upset by WBL. Both results were caused in paticbl the inconsistent statements
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about appointments to the new roles and what MsoRal and Mrs Alldred told her
on 21 April. The message from Mrs Alldred on 2IriRgvas that the positions would
be advertised to ensure that WBL got the right slet for the positions. Ms Falconer
did not correct that statement and must be takeaffasning it. Mrs Alldred was
Mrs Dallimore’s supervisor and Ms Falconer was tlédristchurch manager.
Mrs Dallimore was entitled to believe that theiatstnents represented WBL'S
position.

[64] This action by WBL was unjustified because it wadraach of both the
statutory and the contractual obligation to consi@eleploying Mrs Dallimore to a
part-time position. Alternatively, it was misleadias to WBL'’s actual intentions. In
the Puhi Nuicase the Court stressed the fact that the emplogédoeen offered the
full-time position as a matter of priority and threevitability of dismissal once the
employee did not accept the new position. In tresent case the new role would
have involved a change in emphasis in the dutidsetperformed. Mrs Dallimore’s
willingness to adapt was something that should hee:n explored with her without it

being dressed up as an application for a new job.

[65] There is a submission that WBL had to comply withabligations to other
employees as well as to Mrs Dallimore and for tieaison could not simply offer to
redeploy her into one of the part-time positionsdo not accept this submission.
WBL had a contractual obligation to Mrs Dallimoleat arose from an employment
agreement that it had drafted. WBL cannot esdapednsequences of breaching that
agreement just because it may have had obligatonsthers. | put it that way
because WBL'’s contractual obligations to othersrexiepart of the evidence. In any
event, the real problem was that WBL couched ifgr@gch in the language of a job
application by Mrs Dallimore rather than an explimna of alternative options. It
emphasised the prospect of her being thought waideit for job functions
substantially similar to her existing job by reiete to assessing her skills and

capabilities and the prospect of advertising th&tmms.

[66] It follows that Mrs Dallimore has established a speral grievance of

unjustified disadvantage.
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Remedies

[67] There was no blameworthy conduct by Mrs Dallimdrat tcontributed to the

situation giving rise to the grievance.

[68] There is a claim for compensation of $8,000.00distress. Mrs Dallimore
can properly be compensated for distress causethéoyay WBL dealt with her
about redeployment or options other than redundantyghe cannot be compensated
for distress arising from the loss of her full-tipesition given the finding that there
was a genuine redundancy concerning that role. finding of an unjustified
disadvantage grievance also permits compensatian dietress arising from

Mrs Dallimore not being redeployed to one of the+tiane positions.

[69] Mrs Dallimore says that she was placed under gsgatss because of the
sudden loss of income. She felt like a failureawse of her inability to provide for
her family. Mrs Dallimore lost confidence in hdfsestruggled to find other
employment, could not sleep or eat properly andlegenedical assistance with the
sleeping and anxiety issues. Mrs Dallimore waseaxély hurt that WBL wanted to
get rid of her. This evidence, all of which | aptes relevant as explained above.
Mr Dallimore also gave evidence about the effectdvys Dallimore. | will refrain
from repeating the evidence but there is no redsotioubt its accuracy. | assess

$7,500.00 the sum necessary to compensate Mrsidadlifor this proven distress.

[70] There is a claim for lost remuneration. Mrs Dabima is not entitled to any
compensation for the loss of remuneration from fudlrtime position but she is
entitled to compensation for the loss arising froot being redeployed to one of the
part-time positions. Mrs Dallimore commenced nemplyment on 26 September
2010. It appears that she may have been paitbates rate in this new job but | will
limit the recovery of lost remuneration to the dtitat Mrs Dallimore commenced in
this new position. Mrs Dallimore was dismissed ih May 2010 on four weeks
notice. | assume that she was properly paid updane 2010 pursuant to the notice
requirement. Mrs Dallimore would probably haveegtedmember services assistant
Role Awhich was 22.5 hours per week plus alternative r@ais. | will leave it to
the parties to calculate the gross that would teeen paid between 10 June 2010 and
25 September 2010 at Mrs Dallimore’s hourly raterpto the dismissal. That is the
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gross sum to be paid to Mrs Dallimore as compemsdtr lost remuneration. Leave

is reserved in case of any difficulty with the caétions.

[71] Counsel for WBL submits that Mrs Dallimore failed tnitigate her loss
because she chose not to consider the part-timle bemause of her need for full-time
employment. However, Mrs Dallimore would have gqted part-time employment
as a fallback option. The reason why she was rejgoed to consider WBL's part-
time positions was because of the way WBL dealthwier over those positions
which, | have found, gave rise to her personalvamee. In those circumstances | do
not accept that there was a failure to mitigaténe €vidence is that Mrs Dallimore
searched for other employment once she had reabvierean extent from this
experience and she eventually obtained another jofind that Mrs Dallimore did

properly mitigate her loss of income.

Summary and orders

[72] Mrs Dallimore was not unjustifiably dismissed bassha personal grievance of

unjustified disadvantage.

[73] To remedy this grievance, Wholesale Buying Limitisdordered to pay

Mrs Dallimore:

a. compensation of $7,500.00 pursuant to s.123(1)(cif the
Employment Relations Act 2000; and

b. reimbursement of lost wages between 9 June 201@arfseptember
2010 based on the hours of work foember services assistant Role A
and at Mrs Dallimore’s hourly rate immediately prio the dismissal.

[74] Costs are reserved. Any claim for costs shdid made by lodging and
serving a memorandum within 28 days and the othdypnay have a further 14 days

to lodge and serve any reply.

Philip Cheyne
Member of the Employment Relations Authority



