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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant, Ms Katrina Dew, claims that she wajsistifiably dismissed by
the respondent, Ollivers Café Limited (Olliversy, ar about 17 April 2011.

[2] Ollivers accepts that it dismissed Ms Dew, butrakthat her cessation was a
justified redundancy brought about by an inabititycontinue her employment as a
result of the earthquake that struck Christchurei2® February 2011.

Background

[3] Ollivers is owned by its two directors, Ms Karen &llay and Mr Jason
Olliver. It operates (or more correctly, used perate) two Christchurch cafes under
the Robert Harris brand. One is located in thetlsQity Mall while the other, known

as The Crossing, was in the central business aistnd, even today, remains within
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the inaccessible red zone. Prior to 22 Februafyl 28e company employed 16 staff;

7 at each of the two establishments and 2 who mbeadeen the two.

[4] Whilst Ollivers was registered as a company in &aper 2005, the current
operation is relatively new and only commenceditrguih December 2010. Ms Dew
was one of its original employees. She was imjtiahgaged as a Café Assistant and
Barrista but within a very short time (a couplewdeks) was offered, and accepted,
the position of Branch Manager at South City withirecreased wage.

[5] The employment progressed without, it would appeaay, untoward events.
Here | note that events the employer viewed negigtiwere discussed during the
investigation meeting, but | suspect the negatildg only arisen since the claim was
filed. Indeed, Ms Whalley essentially admittednasch when giving oral evidence
and accepted that Ms Dew worked well, though steydalify this with the statement

when she was on her game

[6] The earthquake of 22 February 2011 severely aflebiah of Ollivers’s

establishments. As said earlier, The Crossingjlisasthin the red zone and is yet to
have a major structural assessment. Its condit@nains largely unknown and
Ollivers is unaware whether or not it will ever @lion again. There was significant

damage to South City and it was to remain closeill esxly June.

[7] For Ms Whalley and Mr Olliver this signalled the nmmencement of a
difficult period with a number of challenges fromcass restrictions, insurance issues,
and repair work. There were also severe finardiffitulties resulting from the fact

that the business no longer had income or cashflow.

[8] Notwithstanding the financial situation, the comypamtially chose to try and
retain those of its staff who had remained in Gbhisrch. In this respect it would
appear that seven of the 16 either left Christdhw for other reasons, opted to
discontinue their relationship with Ollivers. Tetain those who remained, Ollivers
became reliant upon the Government Earthquake Wagesidy. This, as |
understand the evidence, saw the Government assiggling employers by paying a
subsidy at the rate of $500 per week for full tiemeployees and $300 per week for
part time employees. Given its financial dilemn@livers ceased paying normal
wages and simply passed the subsidy amount tdleligmployees.
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[9] As a condition of receiving the subsidy Olliverssaraquired, prior to paying
an eligible employee, to confirm that the employemained in Christchurch, was
available for work and not receiving income fromyaother source. As time
progressed, there was a further requirement tleetbe an intention to employ a

recipient in any subsequent reincarnation of thermass.

[10] There then commenced a series of text communicabetween Ollivers and
remaining staff. Ms Whalley states that this wae ¢asiest way to communicate as
her staff tended to be younger and use text ananynevent, it was easier in that she
could send one message to multiple recipients.eskence the texts fulfilled two
purposes. The first was to ascertain an employeeiginued eligibility for the
subsidy and the second was an attempt to keep istaifmned about what was
happening with the business though Ms Whalley coesethat the message

essentially remainede don’t know

[11] The texts were reasonably frequent and Ms Dew vedeill8 between the
earthquake and a telephone conversation that @ctwm 13 April 2011. She does
not take issue with the method of communication,dmes express disappointment at
the lack of concrete information which stymied wiséie initially claimed was a
requirement to answer queries from other staff.déJrquestioning she did, however,
concede that Ms Whalley was hamstrung by a lackfofrmation herself and made
every attempt to pass on as much information asshbkl. Ms Dew also conceded
that while she was communicating with some, but albtof her staff she was not

required to do so by her employer, nor was shdlfntf a formal function.

[12] On either Monday 11 April or Tuesday the 12th, Mealley and Mr Olliver
met with their accountant. In essence, the messagesimple. It was you can’t go
on like this. If you don’'t do something about yoosts and overheads you'll have

nothing left

[13] When considering this, they concluded that The €ingswas, at least in the
foreseeable future, defunct and the company’s éutetied on re-establishing its
business at South City. That conclusion let to tmacial decisions. The first was
that they would take a far more active role in lusiness than they had previously.
This would reduce costs by meaning the businessirestjless staff and negate the
need for a manager. The second was that Southd@itg re-established, would only

require five additional staff. At the time ninemained.
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[14] Two of the nine had been employed for less thad®3@ and were covered by
trial period clauses drafted in accordance witly A.6f the Employment Relations
Act 2000. These were used to affect the dismisk#hose two employees. A third
employee indicated that she no longer wished tomeds she had obtained alternative
employment. Of the remaining six, three were dekindispensable by virtue of
their kitchen skills. That left three, includingettwo managers whose positions were
to be disestablished by virtue of the decision MatWhalley and Mr Olliver would

play a greater part in the business, competingforpositions.

[15] A decision was made that Ms Whalley would contastD&w and discuss the
situation while Mr Olliver would contact the otheanager. | do not know who was
talking to the third employee though the evidenaail suggest that some form of
undertaking had already been made in respect t@#raons continued employment.
The decision as to who would contact who was altresiu previous working

arrangements and the fact Ms Whalley had tendewvdk with Ms Dew while

Mr Olliver had, when he had worked, tended to b&ha Crossing and was therefore

familiar with the other manager.

[16] The conversation between Ms Whalley and Ms Dew weduon 13 April. It
took 23 minutes. About the conversation Ms Whadlates —

| explained to the Applicant in no uncertain terthat we had no
money and that we could not guarantee that we wbeldable to
continue paying her for much longer as the wagesiglyowas due to
expire or that we could guarantee her employmdnt.particular |
explained that we were having a lot of trouble iggttacceptance of
our four insurance claims for the cafes. Obtainimayment under
our Business Interruption Insurance was provingbt a complete
nightmare as we were continually being rebuffed dte
“depopulation” and “prevention of access” arguments reiterated
that the future of the cafes was very, very unaertand that we
would understand if she chose to move on to othmgl@/ment and
that we would help her find alternative employmentsuggested
firstly work at the Monteiths Merrin Street Bar whiwas walking
distance from her home, and then temporary worRaert Harris
Nelson in which all her expenses including acconmatiod would
have been met. She chose to ignore these options.

[17] Ms Dew's recollection, as recited in her writtend®ance, is that

Karen Whalley rang me and explained that their ragge had still
not been processed and suggested that | hand imatige so my
holiday pay could tide me over until they re-openddtold her |
would get back to her the following day.



[18] When giving oral evidence, Ms Dew said that Ms Viéhahad called; had
said she did not want to renew the Government dylas she had to pay it back and
then suggested that she (Dew) resign so that siid bave her holiday pay to tide her
over and that there would be an opportunity foemgployment once the café was
reopened. Ms Dew is adamant in her denial thaptssibility of alternate jobs was
ever discussed and states that she felt she was pressure and therefore opted out
of the conversation by saying that she would catlkotomorrow. In the interim, and
before the second call which ultimately occurred ways later (on Friday the 15th)

Ms Dew sought legal advice.

[19] Ms Whalley states that Ms Dew became abusive asdrted to swearing.
Ms Dew’s response is that swearing is a natura glaher conversation habits but
denies swearing at Ms Whalley and claims she wasggdwmo more than commenting
on the situation. She adds that she felt extrerfreistrated as, in her view, the
situation now being conveyed to her wa®olt out of the blueand accepts that her

frustration may have resulted in a degree of t&sen

[20] The other point of disagreement about this contiersds whether or not
Ms Whalley indicated that termination was likelyd&r imminent. Ms Whalley says
she did. Ms Dew denies that, but accepts thatgnewas said that she thought her

job wouldnot go any further

[21] A second conversation between the two, which wiadively short, occurred
on Friday 15 April. About it, Ms Whalley says M®® was abusive, resorted to
profanity and made threats about the possibilityegal action. Ms Whalley claims
that Ms Dew’s conduct was such that after about taiautes she (Ms Whalley)

simply hung up.

[22] Ms Dew's evidence about the conversation is confusiAnswers she gave
under oral questioning first from me and subseduevit van Schreven, were quite
contradictory. Suffice to say she denied beingsafeuand claims that she advised

Ms Whalley that she loved her job and wished toaiam

[23] Ms Whalley states that she saw the conversationsjraparticular Ms Dew’s

abusiveness, as evidence of a complete breakdowmeaklationship. She decided
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that, as a consequence of her conduct, Ms Dew wgaldnd the other ex-manager

would remain.

[24] That decision was relayed by letter dated 17 ARPiL1. It was received by
Ms Dew on either the 18th or 19th. It explainsstigation in which the company has
found itself and, in particular, the difficultieegarding insurance, before going on to
say

Due to this lack of clarification to ourselves aswhen we will be

reopening, and our own personal financial pressules to having

no income, we have had to make the decision atithis to review

our staffing requirements. We have made the detithat once

South City is reopened we will manage the caféatues, so will no

longer have a need for a Café Manager. We theeefegret to
advise that we can no longer continue your employme

[25] Further correspondence followed, both by text attet, over the dismissal
and the fact that Ms Dew is yet to receive bothstautding holiday pay and payment

for her notice period.
Deter mination

[26] Before proceeding it should be noted that the dquestf frustration was
discussed but both representatives disregard tbim® and treat the dismissal as a
redundancy in accordance with normal employment ldwonsider that appropriate
particularly as the business continued to opemteit in a reconfigured way. In
other words this is a redundancy as opposed tmsu@ brought about by factors

beyond the control of the parties.

[27] As said in opening, Ollivers accepts it dismisseslDéw. The law therefore
requires that it justify its decision. Olliverssjification is that it could no longer
retain Ms Dew. Its business was in tatters —dt been deprived of income, cashflow
and even premises to operate from as a result ofstChurch’'s 22 February
earthquake and if it were to have any chance afiwalrit had to reduce overheads,

the most significant of which was the cost of teffs

[28] Section 103A of the Employment Relations Act 200@ (Act), states that the

question of whether a dismissal is justifiable

... must be determined, on an objective bdisisconsideringlwhether
the employer’s actions, and how the employer astee what a fair
and reasonable employer could have done in allcirmumstances at
the time the dismissal ... occurred.
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[29] In aredundancy setting it is well established:that

When reviewing an employer’s decision to make eyeploredundant,
the Authority or Court will generally look at twaiiial factors: the
genuineness of the redundancy; and whether thestiahhwas carried
out in a procedurally fair manner.

In Coutts Cars Ltd v Bagulg2001] 1 ERNZ 660[2002] 2 NZLR 533
(CA), the Court of Appeal in reviewing the approach the
Employment Court decision (Baguley v Coutts Card [2000] 2
ERNZ 409 emphasised the need to consider the two factors
(genuineness and process) separately ...

Kevin Leary (ed) Employment Law(looseleaf ed, Brookers) at
ER103.17

[30] Ms Dew's assertion that the redundancy was notigenas two parts. The
first is an assertion that Ms Whalley is not actey the manager and that others
perform the role. The second is that the two distainents were separate entities and
that Ms Dew understood they were operated by stparampanies. Ms Dew
essentially contends her position remained givernctioice effectively came down to
one of the two previous managers remaining. Shieves she should have been the

chosen manager given one was still required athSGily and that was her position.

[31] That approach is, in my view, flawed. Ms Dew’'satisn that Ms Whalley
was not acting as manager and that others wererpenlg the work was based on
second and third hand hearsay. | must prefer MalM#is contrary evidence which

was not disturbed by cross examination.

[32] The second element underpinning Ms Dew’s positiaamely that the
Crossing and South City were operated by two d&pacompanies is simply
incorrect. The assertion came from the bar andks tendered no evidence on the
matter but, in any event, the records clearly skimeve was only one company which

previously operated from both sites.

[33] Notwithstanding the conclusion that the argumentéf@red by Ms Dew as to
why her dismissal was unjustified are flawed, @i are still required to justify the

dismissal.

[34] | have no qualms in concluding that the circumstanentitled the business to
review its staffing needs. It was, at least terapty, inoperable and at least half the
business would likely remain that way for a consatde period of time. It is patently

apparent that the business therefore had a surphiaff.
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[35] Similarly, I conclude the owners were entitled &wvé a view about an optimal

staffing level.

[36] They were not, however, entitled to confirm theew as operative and apply
it before consulting with affected staff. Thisdge to the content of section 4(1A)(c)
of the Employment Relations Act 2000. That sectiequires that an employer who
Is proposing to make a decision that may have aarad effect on the continuation of
an employee’s employment is required to provide dffected employee(s) with

access to relevant information and give the emg@(s)ean opportunity to comment

before the decision is finally made.

[37] Whilst giving oral evidence Ms Whalley openly acespthat the decisions
were made on the advice of the company’s accouatahtvithout consulting affected
staff.

[38] | must conclude that a fair and reasonable employarid comply with its
statutory obligations. The failure to do so mustmy view, render the dismissal
unjustified if only from a procedural perspective.

[39] However there is also the issue of selection amlgbes to the substantive
justification. | say that given that traditionath redundancy arises as a result of two
occurrences and that is confirmed by the definitioontained in Ms Dew’s
employment agreement. First, the position occufigdthe affected employee(s)
becomes surplus to the requirements of the emplagdr second, the employment

then ceases as a result.

[40] Putting aside my qualms about the number of surpbasstions as a result of
the lack of consultation and assuming the numbeesitiual positions decided by the
employer could otherwise have been justified, them@n issue over how the decision

to select Ms Dew for cessation was reached.

[41] This is not a situation of total closure with naiops. It was one where the
number of staff had to reduce but some would rembarsuch a situation all involved
must be given a fair opportunity for retention bt did not occur here. Instead
Ms Dew was chosen as a reaction to her allegedvimiraover the phone. There are

three flaws with that:
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a. There was no consultation over the selection pgeasss required by
s.4(1A)(c);

b. The decision was a reactionary one made in thedighe moment. It
is well established that such decisions are fraaglt that a cooling
down and consideration period is desirable — seexXample Kostic v
Dodd EMC Christchurch CC, 11 July 2007; and

c. The choice was made for what was, in effect, aiglisary reason
without any of the investigatory process normakyguired before a

disciplinary outcome is affected.

[42] In other words, | must conclude that Ms Dew’s sibecwas deficient and had
the process been more comprehensive she may hd\ee dtence of remaining either

along with the other manager or in the place thereo

[43] For the above reasons, | must conclude this distmigas unjustified and that
raises the issue of remedies. Ms Dew seeks logésvand compensation pursuant to
s.123(1)(c)(i) of the Act.

[44] The conclusion that the selection criteria was @dwndermines the decisions
substantive justification. Whilst | have no doubat positions were surplus, the
employer has failed to convince me that Ms Dew wonmkcessarily have lost her
employment as a result had this been treated edumdancy. A redundancy implies
no fault, yet Ms Whalley is clear in her admissibat Ms Dew was chosen due to her
behaviour. That implies fault (which is being ghel here as confirmed by the
argument discussed latter that Ms Dew contribubeldet demise (see 49 below)) and
is incompatible with the present redundancy jusdtion. The fact Ms Dew may have
remained had the process been more appropriatesnibandecision can not be

substantively justified and that means an awamndagfes must be considered.

[45] Ms Dew remained unemployed for 7 weeks but twchoke were covered by
her notice period (see 52 below). The residualogeis five weeks which means a
total loss of $2,500 at the weekly rate of $500alhivas applicable at the time. |
conclude that amount should be awarded in full gitree evidence shows an attempt

to mitigate the loss by actively seeking alterranployment.
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[46] Ms Dew also claims compensation for humiliation buty offered limited
evidence in support. She referred to a need tistexgor the unemployment benefit
and a reliance on food parcels — both of whichcshesidered humiliating, along with
the respondents refusal to attend mediation. Tter lis, notwithstanding the
legislative scheme and its promotion of mediat@might the employer had and not

something that merits an award of compensation.

[47] It is a given that an unjustified dismissal willuse some humiliation but a
paucity of evidence supporting an unquantifiedrolavill inevitably lead to a low

award. In the circumstances, | consider an awh&1 ®00 appropriative.

[48] Finally, the conclusion Ms Dew has a personalvgmee and that remedies
are appropriate means | must consider whether tosh contributed to the situation
in which she found herself (s.124 of the Act).

[49] Mr van Shreven submits that should | find in Ms Devavour | should also
conclude that she contributed to the situation lmictv she found herself by reacting to
the directors approaches in an improper and thmeggevay. A significant reduction

in remedies is urged.

[50] | have no doubt given the admissions recorded nagraph 19 above that
Ms Dew did react badly. | also have no doubt @ta¢ should have known better
given her evidence that she knew Ms Whalley wadlicomverse and did not react
well to such behaviour. Therefore, and given MsaliMy's admission that the
decision to dismiss was a reaction to that behayioonust conclude that Ms Dew’s
behaviour was a contributing factor. The levelcohtribution is, however, small
when weighed against the deficiencies of the engslay this matter. | consider a
contribution a reduction of 10% appropriate andlsdply it to both sums awarded

above.
Penalty

[51] In the initial pleadings Ms Dew sought, as a remethg imposition of a
penalty upon Ollivers for having failed to providee time and wage records as
sought in a letter dated 6 May. The evidence ssitgg#he records were provided,
albeit after a delay of some eleven weeks and tlatemwas not pursued in
submission. In the circumstances | shall not fleeeeconsider this claim further.
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Arrearsclaim

[52] Ms Dew also claimed that her contractual noticegoeof two weeks had not
been paid. This claim was accepted by Ollivers \aboeed to make the payment
forthwith. | simply note that if this payment hast yet been made, it must.

Orders
[53] For the reasons given the following orders are made

0] The respondent, Ollivers Café Lmited, is to payhe applicant, Ms
Katrina Dew, the sum of $2,250.00 (two thousandy twindred an
dfifty dollars) as reimbursement of wages lost assalt of Ms Dew’s

unjustified dismissal; and

(i) The respondent is to pay the applicant a furth@0%® (nine hundred
dollars) as compensation for humiliation, loss fnity and injury to
feelings pursuant to section 123(1)(c)(i) of the;Amd\

(i)  Should payment not yet have been made for the twekwnotice

period, it must.
Costs

[54] | reserve the issue of costs. | ask that thiggsatry to resolve the issue but
failing that, and in the event that Ms Dew wisheseek costs, she is required to file
her application within 28 days of this determinatio A copy shall be served on

Ollivers who is to file any response within 14 dayshe application.

M Loftus
Member of the Employment Relations Authority



