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DETERMINATION OF THE AUTHORITY

1. Ms Crook claims that the respondent (Sovereigrigdato provide her with a safe
workplace, which resulted in her suffering a psyopizal illness and making her
unable to work. She also claims that because gbiog breaches of duty to her by
Sovereign, she was constructively dismissed. Soyerdenies breaching its health
and safety responsibilities to Ms Crook and considihat it treated her fairly

throughout her employment.
The Facts

2. Jennifer Crook is an experienced services seater ihanager. She has held senior
positions in Work and Income in New Zealand and ANZ Bank. In September
2001 she was appointed as Sovereign’s Operationmiagda for its group
superannuation schemes. She was responsible ferasestaff, including a Mr F, a
long serving Sovereign employee who had appliediceessfully for the job to which

Ms Crook had been appointed. F was subsequentgnga more senior role within
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the group superannuation team, but he still redaeMs Crook. Ms Crook in turn

reported to Ms Anne Webber, the Senior Managerp@aite Operations.

F, who comes from a Cambodian Muslim backgroundl geeat difficulty taking

instructions from Ms Crook, in part because she Med insurance industry
background, but more particularly because she wasman. Despite issues that
flowed from F’s attitude, F's performance was radsdully competent and exceeding
expectations in December 2001. In March 2002, iating was downgraded to
meeting rather than exceeding expectations, asr&ignecame to view F’'s behaviour

towards Ms Crook as aggressive and threateningartzal manner.

Around this time F took leave to travel to the coyrof his birth, which he had not
visited since leaving many years ago. On his mgtinis behaviour deteriorated
markedly. In particular, by November 2002 he htatted refusing to answer Ms
Crook’s requests and was otherwise deliberatelyaomperative, as well as raising his
voice at Ms Crook on occasion. In February 20@8, éxample, F stood over Mr
Crook in a very intimidating manner. He was latisciplined by way of a final
written warning for this sort of behaviour.

F also began to take a lot of sick leave from gust, as a result of what he said was
work stress, which Sovereign believed related tbi@ms he faced after returning to

Cambodia for the first time since he left as adthil

Ms Crook regularly discussed issues about F with Wisbber. | accept that Ms
Webber assisted Ms Crook greatly after Ms Webbeatarn from parental leave in
March 2002. In particular, Ms Webber took oveotadf responsibilities for Ms Crook
in dealing with F while he was away on stress leavarthermore, Sovereign directly
involved its human resources staff and Ms Webbarénager in dealing with the

problems with F. Legal advice was also sought.

Ms Crook believed that the matter should be dedh wore quickly and that F's
employment should be terminated. Other Sovereigmagers believed that F's

problems had to be dealt with properly throughdisiplinary procedures.
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F wanted to report to a manager other than Ms ChatkSovereign would not allow

that, a decision with which Ms Crook acquiesced.

On 28 April 2003, F was issued a final warning by M/ebber because of his
behaviour towards Ms Crook. F went on extendedddeom this period onwards and
never returned to work for Sovereign. F raisedeas@nal grievance which was
resolved at mediation in August, at least in partntinimise the potential impact

litigation could have on Ms Crook and other staff.

Ms Crook told Ms Webber on many occasions of hairddor the matter with F to be
resolved once and for all and the anxiety and stitewas causing her. In particular,
she informed Ms Webber she was suffering migraineich she believed had

resulted from the stress associated with Mr F salbietur.

| accept that Ms Crook was given a lot of suppesdrahis issue, including temporary
staff to deal with workload issues and the offer tbé employment assistance
programme (EAP) on more than one occasion. Ms Cwa¥ also offered time off
work to assist her over the issues which she facBadis was all in addition to the

efforts of Ms Webber and the human resources sia$sist Ms Crook.

In fact although Sovereign through its officers wead aware of anything other than
Ms Crook being very stressed, anxious and suffemigyaines as a result, she had in
fact developed a significant and persistent disoofidner mental health, characterised
by anxiety and depression and that it was Ms Cmoadkteractions with F that
accounted for the development of this disorder.welger, Ms Crook did not seek

professional help until some time after the diptiod of stress with F had ended.

In June of 2003, Sovereign restructured its Welbngoperations. Mr Frank Sisley
was appointed as the Senior Manager for the Wedimgffice. Ms Webber, who was
then on parental leave again, was made redundata result of these changes, Ms
Webber’s role, which was in the main strategic, wegsdaced by a line management
role, which involved a more hands-on approachdéf seporting to that position such

as Ms Crook.
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Ms Fenella Gray was appointed on a fixed term agess to take over the role of
manager of the corporate markets team. Like Mokrehen she commenced, Ms

Gray did not have experience in superannuationrsebe

In the intervening period, Ms Crook was responsiblea great deal of work that had
to be done. She was therefore, unusually, paidiowe for the significant extra work

that she did in the July/ August period.

Unfortunately, the relationship between Ms Gray &gl Crook was fraught with
difficulties from the very beginning. Ms Crook i&ed the more hands-on approach
that Ms Gray sought to employ and as a result @glersonal dislike to Ms Gray.
From her point of view, Ms Gray was very distrusthi Ms Crook and despite some
involvement by Mr Sisley, their relationship nevieinctioned properly. No doubt
matters were not assisted by Ms Gray raising a &ntdrom a client with Ms Crook

in the first week of Ms Gray’s employment.

The next week there was an issue over Ms Crookthiclg during d'dress down”
day. Ms Crook was very upset about this beingethgith her and she took it up with
Mr Sisley. Even at this very early point she thld Sisley that she did not believe she
could work with Ms Gray. Mr Sisley told Ms Crodkat she would have to find a way
to work through issues with Ms Gray. Ms Crook atemtacted Ms Ellie Lockhart of

human resources about her concerns.

| accept that Ms Crook did raise matters relating-tbetween June and September
2003, in a general fashion, but that Mr Sisley BlsdGray were loathe to speak to Ms
Crook about these matters in any detail becauseigtiges had preceded their
employment with Sovereign. From her own evidentewever, Ms Crook had

improved markedly once she learned, in early bt F would not be returning.

Her condition deteriorated again, however, sooardits Gray started work. When
later requesting sick leave, Ms Crook mentioned #ie was tired and EAP was
offered by Ms Gray. Ms Crook did take advantagethef services of EAP once.
However, within a couple of days of that, she wastemplating suicide, something
that she never told any representative of Soverelgtmat Ms Crook did was see the

locum at her general practitioner’s, who prescriemurse of anti-depressant drugs.



20.

21.

22.

23.

24.

25.

5
Ms Crook then went on sick leave from 3 Octobehe Saw her general practitioner
on 6 October and was advised to change her meaficttdideal with her problems in

sleeping.

Also on 6 October, Ms Gray and Ms Lockhart visitdgl Crook at her home. | accept
that they did so in order to find out what was wyawith her, so that they could assist
her if they could. During the visit, Ms Crook raisher concerns that she had not been
adequately supported concerning F. She then lihthe impact of the statement, |
find, by stating that she just had to get that erabff her chest and that things were
going to be fine. Ms Crook also gave permissionvi® Lockhart to contact her

general practitioner about her medical treatment.

Ms Lockhart in fact had two subsequent discussiwith her doctor. The doctor
informed Ms Lockhart that Ms Crook was agitated anaious and not coping with
work, that she was unable to return to work at gmant and that counselling could be

of assistance.

Ms Crook later withdrew Sovereign’s access to fwatar on his advice. His concerns
about his contact with Ms Lockhart were borne dua general concern about giving
too much information about patients to employafghen he raised this issue with Ms

Crook’s mother, Ms Crook withdrew authority for Sogign to contact him.

Having lost confidence in Ms Gray already, Ms Craoktacted her former manager,
Ms Webber, for assistance, during her period ofdeaShe told Ms Webber that she
was unwell and that she felt that Ms Gray was umdeng her. Ms Webber raised
those concerns with Ms Lockhart in human resourdés.Lockhart was in fact aware

of most of these concerns by that point.

Ms Crook saw her general practitioner several tithes month, but was unable to
return to work. She did improve during this peribdwever. Her anger disappeared
and her outlook improved for the better. On 29dDet she told her doctor she
wanted to go back to work. Her doctor agreed #egt could return to work on 3

November, but that she should stay on her antiedsaint medication.
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Ms Crook was determined to show no signs of weakonasher return to work because
she felt that any such signs would result in hepleyment being terminated in the
same manner as F's. Accordingly, she declinednatiea opportunity to go back to
EAP. She also considered that no return to waak jphvolving lesser hours or lesser
duties or other special treatment was necessargcordlingly, Sovereign’s officers
prepared no such plan. When returning, Ms Croak ihbormed Ms Gray that she
would finish up her existing tasks before movingooa new job and that she had

already started looking for a new position.

During Ms Crook’s absence, Ms Gray, with the aasis¢ of the whole team, had
drawn up a list of projects that had to be deathwiSome were minor in nature, but
others required longer term attention. Ms Crodk tleat the list was drawn up to

undermine her management.

Ms Crook went to see Mr Sisley about this accorgiog 10 November. | accept that
at this meeting Mr Sisley again supported Ms Graight to set the scope of work for

Ms Crook’s staff to complete.

Mr Sisley later counselled Ms Gray to stick to thsues with Ms Crook and try to
avoid any personal comments. Perhaps as a rdsilia it was from this time that
Ms Gray tried to avoid all contact with Ms Crooks Crook also tried to avoid all
contact with Ms Gray. They were required to hawsekly meetings, however, and

during these meetings there were communicationcdlffes between them.

No witness other than Ms Crook, however, gave tdegmence of any bullying by Ms
Gray of Ms Crook. Those witnesses who did givedence that they believed there
had been bullying had been told so by Ms Crook, they did not see any. For
instance, Ms Crook developed a close personalarkdtip with one of her staff from
December 2004, yet while he remained in Sovereigniployment, he did not observe
any bullying. Ms Crook’s partner (they moved imgether in April 2004), was not
even aware of the fact that she had serious waake health issues until they moved

in together.

Ms Gray did not have a private office and thereenvaw if any private meetings

between her and Ms Gray. Furthermore, other wsteegave evidence of Ms Crook
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making disparaging comments about Ms Gray. It gl@ar that the two managers did
not get on, but it was Ms Crook who made dispagginblic comments about Ms

Gray, | find.

Ms Gray was employed under a number of fixed tegreements. Ms Crook and

other staff approached Ms Sisley at one point tigesat that she not be re-appointed.
Mr Sisley decided to re-appoint her, perhaps int ga@cause Sovereign was
undergoing further restructuring which could haeers the whole of the corporate

markets area relocated to Auckland.

An example of the type of difficulties that Ms Gragd Ms Crook had was concerns
Ms Crook raised over Ms Gray placing another of dieect reports in charge while
she (Ms Gray) was away. Ms Crook resented thattalddMs Gray that this was a

case of her undermining her again.

Another example of problems was in May 2004 when®day arranged for vouchers
to be given to Ms Crook’s staff to acknowledge tthgmod work. Ms Crook declined
to accept her voucher. However, on the whole, IMshGray and Ms Crook tried to

remain professional, particularly in front of thetaff.

On 10 May 2004, however, a significant event oadyriwhich was to lead to Ms
Crook leaving work, never to return. In early M204, there were difficulties with a
prospectus for which Ms Crook's team was respoasiblthough they were not
responsible for the difficulties. Ms Gray was itwexd in the matter initially, as Ms
Crook had been away. On Ms Crook’s return, Ms Gnégrmed her of her actions,
which Ms Crook felt were inadequate. Ms Gray dhiat she could not rectify the
situation without being given concrete examplesvbht she was supposed to have

done wrong.

Ms Crook later spoke to the staff member respoegivhmed here simply as “H”) for
administering the scheme subject to the new prdspeand asked her how it was
getting along. She simply responded that Ms Crfwduld ask Ms Gray, | find, as a
matter of fact, upon the acceptance of that sta#fmiver’'s evidence, who was no
longer an employee of Sovereign. Ms Crook mayaict have overheard that staff

member complaining about how the situation was @&tipg negatively on her.
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However, when asked directly about the situationg sesponded merely that

Ms Crook should ask Ms Gray.

As a result of this conversation, Ms Crook sentarail to Ms Gray, copied to Mr
Sisley, stating:
“[H] just caught up with me on the STB situatio8he is not at all comfortable with the
way it is being handled, and her perception is teagry time she tried to talk to you
about the product yesterday and felt that she wats aff if she tried to explain
something. This is quite different to your vieus ttmorning that everything was just

fine and all has been resolved. | gather that Griaidown today and intending to work
through this. Fenella you may wish to catch ugnit].”

Ms Gray was concerned about the email as it dicanoord with her view of how the
work had been dealt with the day before. Ms Gregoedingly took the matter up
with H. She was shocked at the contents of thelleand became very upset. She
declined Ms Gray’s suggestion that the three afnthave a discussion over the matter

because she was so annoyed with Ms Crook.

Ms Gray then sought advice from Ms Tanya FletchenlDp of human resources.
Accordingly those three had a meeting that daye ieeting did not go well. Ms
Gray told Ms Crook that H had denied the contehth® email and Ms Crook insisted
that they were accurate. Matters moved on to elegionship between Ms Gray and
Ms Crook. Ms Crook again expressed a lack of canfce in Ms Gray. This upset

Ms Gray, who then left the meeting.

Subsequent to the meeting, Ms Crook approache8ié. was aware that Ms Fletcher-
Dunlop intended to speak to her. She apologised avy misunderstanding. She also
told H, | find, that if she was spoken to she neettestate that she, Ms Crook, had
apologised for upsetting her and asked if H coelll $overeign that Ms Crook’s

version of events as set out in the email was ¢h ¢arrect. H declined to do so and
then Ms Crook asked if she would simply state thafs a misunderstanding between

the two of them. H declined that suggestion ag.wel

H told Ms Gray of this conversation and she toak mhmatter up with Mr Sisley. Mr

Sisley raised the matter with Ms Fletcher-Dunlopd @ decision was taken to
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commence a disciplinary investigation on the b#sa$ serious misconduct may have
occurred.

Mr Sisley called Ms Crook to a meeting on 13 Mayeib her of the investigation. He

followed a human resources template on what tds&js Crook. He covered the fact
that the investigation was into an allegation ofaes misconduct, that Ms Crook was
entitled to representation, that she should natudis the matter with other staff and
that she should take the rest of the day off. [Elier sets out clearly the course of

action Sovereign intended to follow and the mattieas it was investigating.

Ms Crook believed that she was being treated ictexéhe same way that F was. In
some ways leaving work that day was a relief to, sbe stated, because she had

determined from that point never to return to watlSovereign, and she never did.

Ms Crook then took legal advice. A letter was semtSovereign accordingly,

requiring further information from it and statingat Ms Crook was deeply distressed
by the way Sovereign had conducted itself to déttevas noted that Ms Crook had to
remain off work because it was unsafe for her torre In fact, Ms Crook had been to
see her doctor on 17 May, where Ms Crook was tudd $he could no longer return to

her place of work as she was suffering symptones\wdry bad depressive illness.

A meeting date could not be agreed between theepax investigate the claim of
serious misconduct and Ms Crook was informed ttahf25 May 2004 she would no

longer be paid, as she had used up all of heraale entitlements.

On Ms Crook’s behalf, it was noted that the nextetimg date set could not met
because of short notice and that Ms Crook was mat fit state to attend any such
meeting.

It appeared that Ms Crook had been sent correspoadeddressed to Ms Buckett, but
this was not through Sovereign’s doing. Despitghier correspondence, including a
suggestion that Ms Crook seek alternative repratientdue to Ms Buckett's absence,
no meeting was able to be arranged. | acceptatmatdifficulties in communication
related to misunderstanding between the parties #red non-availability of

representatives, rather than any actions by egtagy that were not in good faith.
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Sovereign wanted Ms Crook to return to answer tlegations of serious misconduct
and did not accept that there had been any mistezdtof Ms Crook. Ms Crook, for
her part, had no intention of returning to work amaks quite unable to work anyway.
Instead Ms Crook was quite rightly actively tryitggimprove her health and no doubt
the stress of the problems that occurred at workned helping this.

However, by 2 July 2004 Ms Crook had also deterchitmemeet with a specialist to
obtain a report which, Ms Buckett stated, wouldnfede available to Sovereign but
“it might be that this report is more useful in amplation of litigation” That accurately

set out the view of Ms Crook, which has not changjede she left Sovereign with no
intention of ever returning. On the other handye8eign was able under the
employment agreement to require an employee torgnde medical examination by a
registered medical practitioner nominated by Sagere Ms Crook saw that as an
attempt to invoke the disability clause in the agnent and indicated no hope of
Sovereign doing anything to restore the relatignsnito rehabilitate Ms Crook back

to work. Therefore, on that date, Ms Crook adviSedereign that she:

“has no option but to accept the repudiation an@cel resignation and to claim
damages purely as a result of the actions of thel@yer”.

50. Despite numerous attempts at mediation, matter®e heot been resolved and it
therefore follows that the Authority has to issugesermination.

Credibility

51. There can be no certainty in determining in an $tigation setting what did or did not

occur on any particular occasion. The Authoritynistead required to determine the
facts on the balance of probabilities, i.e. whahae likely than not to have occurred.
In this case, a terrible set of circumstances ledallen Ms Crook, who has suffered a
severe psychological injury. For this reason Ihdva the publication of all of her

medical records and any of the details of Ms CreoRjuries other than as set out in

this determination.



52.

53.

11
No doubt as a result of her injuries, Ms Crook bamie to believe that Sovereign is a
cruel and callous entity, which failed to proteet when she needed it most, although
she does not hold this opinion of any of its staff a personal level. It was
unfortunately clear from her evidence, howevert #iee was not in a fit state to assist
the Authority greatly over the key disputed eventshis matter. Furthermore, there
was no direct evidence to support her claims ofylmg by Ms Gray, as explained
above. By contrast, | was impressed by a nhumbe3avereign’s witnesses, and in
particular Ms Crook’s former manager, Ms Webberd ats human resources

consultants, Ellie Lockhart and Tanya Fletcher-Dpnl

As a result, wherever there are disputed claim@dxt Ms Crook and witnesses for
Sovereign, | have preferred the evidence of Sogeigiwitnesses in determining the

facts, as it was more likely to have been accurate.

TheLaw

4.

95.

The law in relation to an employer’s duty to pravia health and safety workplace was
set out by the Court of Appeal AG v. Gilbert[2002] 1 ERNZ 31. It was stated that:

“The duty to take reasonable steps to maintain & s@orkplace is also a term now
implied by common law into employment contractsydoognition of their special
nature.”

It was implicit in that judgment that an employeowd take all reasonable care to
avoid exposing an employee to unnecessary riskjoifyi or further injury to his or her
physical or psychological health and in particdanuld provide and maintain a safe

system of work. The Court of Appeal went on tdesta

“... these are formidable obstacles which a potenfdintiff must overcome in
establishing breach of a contractual obligationoréseeability of harm and its risk will
be important in considering whether an employer fagéed to take all practicable steps
to overcome it. These assessments must take aadaine current state of knowledge
and not be made with the benefit of hindsight. efaployer does not guarantee to
cocoon employees from stress and upset, nor isrtioyer a guarantor of the safety
or health of the employee. Whether workplace stresunreasonable is a matter of
judgment on the facts. It may turn upon the natfréhe job being performed as well
as the workplace conditions. The employer’'s oblagawill vary according to the
particular circumstances. The contractual obligetirequires reasonable steps which
are proportionate to known and avoidable risks.
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The reasonableness of the employer's conduct nmesefore be measured against
knowledge reasonably obtained by employers miradftileir responsibilities.

... If a plaintiff is able to show that the emplofeted to do what was reasonable at the
time and was in breach of a contractual obligatiorg reason of policy inhibits
contractual liability for psychological injury.

... In some cases a risk may not be apparent withpeatific information about the
vulnerability of a particular employee. That wdee treason the plaintiff iGillespie
failed and why the plaintiff iWalker was successful only for injury suffered after the
employer became aware that he had already suffenedoreakdown.

After Mr Gilbert returned to work in October 1998ex extended sick leave, there can
have been no doubt about his vulnerability to streat it does not follow that in all
cases the risk will need to be matched to the paler employee. If the risk is one
which applies generally, the knowledge of speditimerability may be irrelevant. If
the employer unreasonably failed to take all si@asticable to remove or manage the
risk and it is reasonably foreseeable that any @yg¢ may suffer harm as a result,
then the employer will be in breach of the ternthef contract to maintain safe working
conditions.”

In Koia v. AG in respect of the Chief Executive of Khaistry of Justice[2004] 2
ERNZ 215, the applicant was unsuccessful becauseD#partment had in place a
capable and sensitive manager to deal with a vigfigudt work environment. That
manager had encouraged the applicant to get helpdstress and the applicant had a
warmth and appreciation for the way his managerdwmiucted herself towards him.
Another factor there was the provision of EAP, whitad not been utilised by the

applicant.

The issue of foreseeability was dealt withEdmonds v. Attorney-Genergl998] 1
ERNZ 1. The Court held that it was unable to codel on the evidence that the
plaintiff was exposed in his job by the conducttbé& supervisor to a reasonably

foreseeable risk to his mental health. At p.25CGbert held:

“I have held there was excessive verbal abuse whetame a feature of his job and
which led to his mental ill health and to his resagjon. | do not think it reasonable,

however, to hold, for the purposes which | am reglito serve, that his depressive
condition was a reasonably foreseeable risk. Tdredoct was in the doctor’s opinion

the medical cause, and | accept that. For it tathe legal cause, however, it must be
objectively reasonable and foreseeable. To metf thaans it must have been
foreseeable that any normal employee would haveldped symptoms of mental iliness
if treated in the way that the plaintiff was heideam unable to go that far.”

58. This case also involves a claim for constructivardssal. Principally at issue here is

the question of a breach of duty by the employadileg an employee to resign. As
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the Court of Appeal held iAuckland Electric Power Board v. Auckland Provircia
District Local Authorities Officers’ IUW (Ind)L994] 1 ERNZ 168:

“To determine that question all the circumstancdstloe resignation have to be
examined, not merely of course the terms of theeot other communication whereby
the employee has tendered his resignation. If gu@sstion of causation is answered in
the affirmative, the next question is whether treabh of duty by the employer was of
sufficient seriousness to make it reasonably fe@ske by the employer that the
employee would not be prepared to work under thaditions prevailing: in other
words, whether a substantial risk of resignationswaasonably foreseeable, having
regard to the seriousness of the breach.”

Deter mination

59.

60.

61.

62.

The balance of medical evidence clearly supporisding that Ms Crook’s mental

illness was caused by work factors. It was Ms Kioassociation with F that caused
the mental illness in the first instance, | findVhile she had got a lot better, her
resistance to the new management responsibildigs,accordingly new management
style, of Ms Gray led to a relapse in her conditiomhese findings do not mean,

however, that Sovereign breached any of its diwiéds Crook under law.

Ms Crook was quite right to be anxious over theetiime issues relating to F took to be
finally dealt with. On the other hand, | accemttR’s behaviour deteriorated greatly
after his return from Cambodia, but | note thatspent a lot of time away from the
office after that. Furthermore, Sovereign hadgdilons to F as well as to other staff
such as Ms Crook, and much of the delay in dealiitly the matter was a result of its
obligation to treat F fairly.

With the benefit of hindsight, it is easy to sagttmatters would not have reached the
level of seriousness with Ms Crook had F beeneadatore firmly, but that would be
at the risk of unfair treatment to him. Sovereiggd a delicate balancing act to
undertake and it can not be said that it did nk¢ @l reasonable care in assisting Ms
Crook.

Here it is important to note that management siedfexpected to deal with difficult
employees, that being a chief management functiorany event, Sovereign provided
plenty of support to Ms Crook over this period, luaing offering to have other

managers to deal with F (and Ms Webber in fact gil@o), Ms Webber and human
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resources supporting Ms Crook, and EAP, leave antporary staff being offered.
Furthermore, at the time of the events involvingvis, Crook displayed no overt signs

of mental illness and only told her manager of atyxand resulting migraines.

| accept that Sovereign’s actions in refusing tovalF to report to another manager
were reasonable ones to take within its managemesrbgative. It was open to
Sovereign, | hold, to decide that were it to gfaistwishes it might only encourage his
behaviour. There was therefore no breach of dyt$dvereign to Ms Crook in this
regard. By resolving matters with F later, Sowgmealso minimised the risk of

ongoing harm to Ms Crook from having to deal whistsituation.

Furthermore, | hold that tHelelays” in dealing with F's behaviour were not breaches
of Sovereign’s duty to Ms Crook to provide her widhsafe and healthy working
environment.  There was insufficient evidence forfiading that Sovereign
unreasonably delayed its disciplinary processe®lation to F. Indeed it had to go
through the disciplinary processes and it was meara of the degree to which
Ms Crook was suffering from F's behaviour. For myde, Ms Crook’s memos on F

did not reflect the seriousness of her mental dardas it developed.

| therefore determine, with relation to the F mattikat as events unfolded at the time,
the risk of harm to Ms Crook was not reasonablg$eeable by Sovereign. | also find
that Sovereign had taken all reasonable care tadaemposing Ms Crook to

unnecessary risk of injury to her psychologicalltieand did provide and maintain a

safe system of work in relation to F.

What must be assessed next, by contrast, is Sgwsereaction to Ms Crook’s
concerns about F, in particular in October 2003ftelAF left, Ms Crook’s health
improved markedly, on her own evidence. It was motii Ms Gray commenced
employment that she had a relapse. Sovereignftiid support to Ms Crook over this
period through Mr Sisley and human resources, dkageagain offering EAP and
additional staff resources. On the basis of tlcésfaet out above, | find that there was

no breach of duty to Ms Crook in relation to Ms Bsabehaviour.

| accept, however, that Ms Crook’s negative reactioMs Gray in effect constituted a

relapse of her original illness, as was opined msychiatric report. | therefore need to
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consider whether, at this later date, Sovereigedan its duties towards Ms Crook in
relation to exposing her to unnecessary risk othtur injury to her psychological
health.

Certainly there was no breach of duty by Sovereigine sense of alleged bullying by
Ms Gray. While on leave in October 2003, howewds, Crook did raise concerns
about her treatment by F, although she downplayethtto some extent. Ms Webber
was also told of the concerns and raised them ®ikereign’s human resources

section.

| find that Sovereign’s approach to Ms Crook oves imatter was again one open to a
fair and reasonable employer. Human resourcettsed to liaise with Ms Crook’s
doctor until that option was removed by Ms Crodks Lockhart sought to implement
a return-to-work plan but Ms Crook insisted on anptete return without such a plan.

She also resisted suggestions that she might REAR.

| find that Mr Sisley and Ms Gray’'s actions in detig to discuss the F matter in
detail with Ms Crook were an acceptable way fornthto deal with this matter,
particularly as Ms Lockhart was available for MsoGk to discuss matters with and
Ms Crook had discussed matters of concern to meugfnout the period between June
and September 2003.

Sovereign, faced with a manager who wanted to getith the job and appeared to be
doing so successfully, in terms of identifiableules had taken all reasonable care to
avoid exposing her to unnecessary risk of furth@rmy to her psychological health, |
find. Furthermore, Ms Crook did not seek medid#traion until after being told of
the disciplinary investigation and had not mentobier health concerns much to her
partner, let alone to Sovereign’s officers. Thisamt that her continued psychological

injuries were not reasonably foreseeable by Sogerei

It therefore follows that any risk was not foreddeas no reasonable employer would
have been aware of such risks because Ms Crookditell them and her behaviour

did not exhibit itself as that of a person mentaithyvell.
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In this regard, it is important to note that thedmal evidence was not only that Ms
Crook may well have not exhibited any signs of rakiitness during this period
(because she was determined to put on a brave tagealso that in that situation no

employer would know that such a problem existed.

Furthermore, it was clearly open to Sovereign testigate Ms Gray and H’s claims
of misconduct by Ms Crook, which led to Ms Crookvang for good. What | have
determined is that Sovereign was correct to tteantatter seriously and investigate it
formally and that it was the fact that this issuesa which was the final straw for Ms
Crook. My findings of fact, while they do show tis Crook suggested to H that she
tell Sovereign management that it was H who wasngyalso show that she did
apologise to H about the situation and that it ywassible that H had made the
comments attributed to her by Ms Crook, but in avessation with another employee
that Ms Crook actually overheard. A formal invgation may well also have
uncovered the degree of illness caused to Ms Choakaction to F's behaviour, a
highly relevant factor in Ms Crook’s favour. Inighregard the Authority would be

wrong to determine whether serious misconduct sedusind | make no such finding.

For all the above reasons | therefore reject MK soclaims in relation to the alleged
failure to provide and maintain a safe system ofkwand thus that Sovereign did not
take all reasonable steps to avoid exposing hant@cessary risk of injury or further

injury to her psychological health.

It is clear from the submissions on behalf of Medk that it was Sovereign’s alleged
failure to adequately address its breaches of thaityleft Ms Crook with no option but
to resign. These breached obligations were thddmiling to provide a safe and

healthy work environment for her, as a result ofohlshe suffered foreseeable injury.

Having dismissed her claim that Sovereign had lreédi¢hese obligations, it follows
that there has been no constructive dismissal oCkt®k. This is because there was
no breach of duty by Sovereign of sufficient sesivess to make it reasonably
foreseeable that Ms Crook would not be preparedvéook under the conditions
prevailing, as Ms Crook was not subjected to amismsystem of work and it was

open to Sovereign to launch a disciplinary invedtan into alleged serious
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misconduct. | do not accept that any of the misusidndings that occurred after Ms
Crook left work but before she resigned were serimeach of duty to Ms Crook. In
many ways they related more to difficulties over #vailability of representatives and
Ms Crook’s state of health. In any event, on hen@vidence, Ms Crook had left,
determined not to return, before this time anywkyalso follows from the above that
Sovereign had not followed a course of conduct with deliberate and dominant

purpose of coercing Ms Crook to resign.
78. | therefore formally dismiss all of Ms Crook’s afas against Sovereign.
Costs

79. Costs are reserved.

G J Wood
Member of Employment Relations Authority



