Determination Number: AA 415/05
File Number: AEA 553/03

Under the Employment Relations Act 2000

BEFORE THE EMPLOYMENT RELATIONS AUTHORITY
AUCKLAND OFFICE

BETWEEN Tony Cowley (Applicant)
AND T.S.L. Plastics NZ Limited (Respondent)
REPRESENTATIVES Sandra Callanan, Counsel for Applicant

Phillipa Muir, for Respondent
MEMBER OF AUTHORITY Marija Urlich
INVESTIGATION MEETING 2 March 2004

3 March 2004

6 April 2004

DATE OF DETERMINATION 14 October 2005

DETERMINATION OF THE AUTHORITY AS TO COST

Application for costs

[1] Following a three day investigation meeting dhd filing of closing submissions, | found, in
a determination dated 23 December 2004, that Mr I&gsv dismissal for abandoning his
employment was unjustified. He was awarded renseth&alling $7000 plus three months lost
wages (less earnings). Those remedies were rediyc28% pursuant to section 124 of the Act.

[2] The parties were invited to resolve costs betwthem and in the event such attempts were
unsuccessful, leave was given for application toriagle to the Authority to determine costs. The
parties have not been able to agree the issuestd emd have filed submissions in the Authority
setting out their respective positions.

Costs in the Authority

[3] The Authority has a discretion to award costd axpenses as it thinks reasonablEhe usual
principles and rules applicable to costs’ detertmams in a traditional setting are relevant to the
Authority’s exercise of its discretion, though suphinciples must be seen in light of the
investigative nature of the Authority process ahd bbjects of the Act. In exercising its costs
discretion the Authority must take into accounevaint issues and exclude irrelevant issues from its
consideration.

[4] Recent costs tables complied by the Departneéritabour show most costs awards in the
Authority range between $2000 and $2500 for a anekabaring.

! Schedule 2 clause 15 Employment Relations Act 2000



The parties’ submissions
[5] For Mr Cowley, Ms Callanan submits:

(i) Mr Cowley was the successful party and as shehis entitled to a reasonable
contribution to costs reasonably incurred;

(i) atthe conclusion of the hearing TSL accepi#dCowley’s holiday pay claim and made
a settlement offer — which she described as tde to late;

(i) Mr Cowley’s legal costs and expenses amoor15,000 (including costs of attendance
and preparation for two mediations); and

(iv) Mr Cowley is entitled to seek an award of falbsts to avoid rendering the remedies
awarded nugatory.

[6] For TSL Plastics, Ms Muir submits:

(i) of the eight causes of action pleaded by Mr (&yvone was successful;

(i) this in not a situation where full costs shablle awarded,;

(i) TSL made a reasonable costs settlement prptisat costs should lie where they fall,
which Mr Cowley rejected,;

(iv) this was a form of Calderbank offer and acaogtl, TSL seeks a contribution to its
costs of between $7000 and $9000;

(v) in the alternative, costs should lie where tfadly and

(vi) a further alternative, an award of no morentt#100 should be made to Mr Cowley
applying the principles iBinnie, EImsly (referred therein) andensen?

Determination

[7] Mr Cowley was the successful party and it isialshat costs should follow the event. The
extent of that success was modest given the nuofbelaims raised and remedies sought. That
success was further eroded by the reduction ofdeeador contribution. These are relevant factors
when considering an appropriate award of costsesé&lare also relevant factors in concluding that
an award of full costs is not warranted in thisecas

[8] The costs settlement proposal does not meekettdor a valid Calderbank offer There will
be no costs ward in favour of TSL plastics.

[9] Taking into account the submissions made aedptinciples relevant to costs awards in this
jurisdiction, TSL Plastics Limited is ordered tontabute to Mr Cowley’s costs to the sum of

$3000. TSL Plastics is also required to contriiatexpenses incurred by Mr Cowley to the sum of
$150.

Marija Urlich
Member of Employment Relations Authority
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