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DETERMINATION OF THE AUTHORITY

Employment Relationship Praoblem

[1] The Applicant, Mr Graham Cornes, claims that he wajsistifiably dismissed from
his employment by the Respondent, Newmont WaihidGdmited (“Newmont”) on 6 May
2011.

[2] Mr Cornes also claims that he was unjustifiabl\adisantaged in his employment as a

result of his being subjected to bullying and hamasnt over a period of time.

[3] Newmont deny that Mr Cornes was unjustifiably disseid, claiming that Mr Cornes

was justifiably dismissed after he was found toentovhave committed serious misconduct.

[4] Newmont further deny that Mr Cornes was unjustlfiadisadvantaged in his

employment, and claim that it provided Mr Cornethva safe working environment.



| ssues

[5]  The issues for determination are:

* Whether Newmont had substantive justification fiading that Mr Cornes

had committed gross/serious misconduct

* Whether the disciplinary process carried out by Mewt was procedurally

fair and reasonable

* If there was serious misconduct, whether a fair es@sonable employer
could have considered dismissal to have been will@rrange of reasonable

penalties

« Whether Mr Cornes was unjustifiably disadvantagetlis employment with

Newmont.

Background Facts

[6] Newmont is a mining company with approximately Efployees. Mr Cornes was
employed as a Mill Operator at the extraction sierking in a crew of 6 employees, of
which Mr Malcolm Phillips was the Leading Hand. MNBrett Twidle, Senior Process

Operator, was Mr Cornes’s Manager.

[7] Mr Cornes’s crew worked closely with other crewdNiewmont, and a member of one
crew might provide cover for an employee in anottrew from time to time.  Mr Cornes
was a member of the New Zealand Amalgamated Engnge®rinting and Manufacturing

Union (“the Union”) which was party to the colleati agreement with Newmont which

covered Mr Cornes’s employment.

Unjustifiable Disadvantage: 15 March 2009 Incident

[8] On 15 March 2009 Mr Cornes said that he had regotte Ms Kirsty Hollis,
Newmont's Processing Plant Manager, that anoth@tamee, Mr Shaun Bardin, had reported
for work in an intoxicated state. At that time Bardin was the Leading Hand for the team in
which Mr Cornes was then working, and Mr Cornesd $& had been concerned for the safety

of the other employees.



[9] Ms Cornes stated that Ms Hollis did not investigdte matter but had instead
instructed Mr Pete Johnson, the Union Delegatadtiress the matter. Mr Cornes said that
Mr Johnson had subsequently made enquiries asdadath reported Mr Bardin to Ms Hollis,
and that he(Mr Cornes) had admitted that it waswiira done so.

[10] Mr Cornes explained that Mr Johnson had asked MdiBdf he wanted Mr Cornes

sent home, but that Mr Bardin had responded thaeqeired Mr Cornes to work that day.
Mr Cornes said that Mr Johnson had then asked hine irequired Mr Bardin to take an
alcohol test, to which Mr Cornes had respondedttrettwas a decision for Mr Johnson. Mr

Cornes said that Mr Bardin had continued to woek thay.

[11] Ms Nicola McNeil, Human Resources Co-ordinatorfestahat Ms Hollis had also
reported the incident to her, and told her thatree spent approximately 30 minutes with Mr
Bardin, but had not been aware that he had bekerehowing impairment or been smelling

of alcohol.

[12] Ms McNeil said that Ms Hollis had told her she resked Mr Johnson to see Mr
Bardin and to make his own evaluation. Mr Johnsavirng reported that he was unaware of
any alcohol-related problem, Ms Hollis had conchlidéat Mr Bardin had not been

intoxicated. It had not therefore been consideebssary to take any further action

Unjustifiable Disadvantage: March 2010 Incident

[13] Mr Cornes said that just prior to March 2010 he heen informed by another
employee that Newmont was considering introducindywg and alcohol policy as a direct
result of Mr Cornes’s complaint about Mr Bardin,igihthe employees did not want, and that

they blamed Mr Cornes for this policy being considie

[14] Mr Twidle stated that Newmont had been considetimggintroduction of a drug and
alcohol policy for at least 10 years, and that taesideration had no connection with the Mr

Bardin/Cornes incident.

Unjustifiable Disadvantage: 5 March 2010 Complaint

[15] In an email dated 5 March 2010 which had beentselfts Hollis and Mr Twidle, Mr
Cornes stated that he had been harassed by Nevenmgibyees Mr Bruce McKenzie, Mr
John Crawford and Mr Jock Fleming. Mr Cornes exgd these particular employees had
ostracised him and they had attributed the reasothéir action to Mr Cornes’s reporting of

Mr Bardin as being intoxicated and the possibleohiction of a drug and alcohol policy.



[16] Mr Cornes said that Newmont had taken no actiorgponse to this email, and that
Ms McNeil had told him that she and Ms Hollis woudéve it to the Union to resolve the

matter as they did not want the Union membersghkei them.

[17] Mr Twidle said that as the email dated 5 March 20640 started with a request that it
be kept confidential, he had understood that tomtieat Mr Cornes did not want him to talk
to anyone about it, or to pass the informatioroiitained to other employees Mr Twidle said
that he had therefore respected Mr Cornes’s requmeshad kept the matter confidential. Mr
Twidle further explained that Ms Hollis had takevep responsibility for dealing with the

complaint and that he had had no further involvemen

[18] Ms McNeil explained that she and Ms Hollis had dised the issue and they had
decided to involve the Union as it was clearly aspmality issue between the male
employees, and in her view there was little achimwvmont could take to make the men like
each other, although a formal process would haes liestituted if the Union had failed to

resolve the matter.

[19] At a Union meeting held on 25 March 2010, Mr Coreegl that he had apologised
for possibly causing Newmont to have a drug andtait policy introduced. However Mr

McKenzie, Mr Crawford and Mr Fleming had refusedhake his hand afterwards.

[20] There is no evidence that Mr Cornes raised this ptaimt further with the
management team and no formal process ensued ab#wnce of a further complaint being

raised by Mr Cornes.

Unjustifiable Disadvantage: August 2010 Complaint

[21] Mr Cornes said that the harassment had contindedtag date of the Union meeting.
In August 2010 Mr Cornes said that Mr McKenzie naalde a complaint that Mr Cornes had
harassed him and that Newmont had carried out a w&ek investigation which had
exonerated him. Mr Cornes stated that Mr McKerzig left Newmont's employment

following the investigation.

[22] Mr Twidle explained that Mr McKenzie and Mr Cornlead met with him in August
2010 following an incident between the two men nigra shift handover. Mr Twidle said
that Mr McKenzie had been very upset and accuse€dfnes of harassment and verbally

abusing him.



[23] Mr Twidle said that he had not been involved initheestigation of this incident, but

knew that the refresher harassment training haghtplace as a result of the incident.

[24] Mr Bruce Schollum, Senior Mechanical Manager, $aé he had become involved in
the investigation of the incident because Ms Hdlhsl been absent at the time. Mr Schollum
said he had carried out a long and thorough inyastin, interviewing all the shift employees
and everyone who had been in the area when thgedllaltercation had occurred, however

there had been no eye witnesses.

[25] Mr Schollum said that although no formal disciptinaaction had been taken in
connection with the incident, Newmont had institutbe refresher harassment training as a
result. Mr Schollum explained that Mr McKenzie, whad not been involved in any other
harassment matter, had taken stress leave afterdident and investigation and had resigned

in January 2011 after 23 years service.

Unjustifiable Disadvantage: late November 2010 diecit

[26] Mr Cornes explained that in late November 2010 & been physically intimidated
by Mr Rex Gilbert, a Maintenance Fitter, and a elfisend of Mr McKenzie. Mr Cornes
stated that there had been an altercation betwieeseli and Mr Gilbert in the Control Room,
and that he had asked Mr Gilbert to leave, opethiegloor as he did so. However Mr Gilbert

had slammed the door into him when walking outhef€ontrol Room.

[27] Mr Gilbert explained that he had regarded Mr Coragsa trouble-maker who upset
the crew members of every shift he was on, and lieaspoke to him only when it was
necessary to do so. Mr Gilbert said that priorh® inhcident Mr Cornes had been waving at
him and smiling sweetly at him, and when he hadchbedhe Control Room he had told Mr
Cornes to stop doing this. After this Mr Gilbeaid he had walked out of the Control Room
and Mr Cornes had tried to follow him, so he hadtghe door. Mr Gilbert said that Mr

Cornes had then followed him outside and accusedhiassaulting him with a door.

[28] Mr Cornes said he had spoken to Mr Phillips, hiadieg Hand, and then Mr Twidle
had approached him and asked that Mr Cornes enmaibbout the complaint. Mr Cornes

said that he did so, but to his knowledge no adtiath been taken by Newmont.

[29] Mr Twidle said that he had received the email fldmCornes on 26 November 2010,
which had been sent on a confidential basis andaldetreated it as such. However he had
carried out an investigation into the matter, aad Bpoken to Mr Dave Crookston of Porter

Hire about the incident. Mr Crookston had beetha Control Room at the same time as Mr



Cornes and Mr Gilbert but had left the Control Robefore the incident. However Mr
Crookston said he had heard a heated exchangedrete Cornes and Mr Gilbert on the
steps outside the Control Room, in which Mr Corim&d been participating fully.

[30] Mr Twidle said he had reached the conclusion thatQdrnes and Mr Gilbert been
equally to blame, and had advised Mr Cornes toambran harassment officer if he wished to
do so, and to inform him (Mr Twidle) if he experomd any further trouble. Mr Twidle had
also observed at the Investigation Meeting thahasloor referred to by Mr Cornes was on a
slow-closing safety fastening, it would not haveemepossible for Mr Gilbert to have

slammed it shut as alleged by Mr Cornes.

Unjustifiable Disadvantage: post- November 2010&dfer Harassment Training

[31] Mr Cornes said that subsequently Newmont had hefidesher harassment training,
and that he had attended the same session as bérGibecause he was unable to arrange to
attend an alternative session. Mr Cornes saidattamding the training had beemotrible”

with Mr Gilbert continuing the harassment.

[32] Mr Gilbert denied that he had harassed Mr Cornemdtthe refresher harassment
training and said that as the employees had theropt which sessions to attend, there had

been no need for Mr Cornes to attend the sameoseasihe had done.

[33] Ms McNeil said that she had run all the refresharabsment training sessions,

including the one attended by Mr Cornes and Mr &ilband that she had not been aware of
Mr Gilbert saying anything to Mr Cornes, and that ®lornes had given her no reason to
think that he had been uncomfortable. Ms McNeibadxplained that employees had been
able to book themselves into sessions, and thabelieved Mr Cornes could have arranged

to have attended an alternative session had herprdfto do so.

Unjustifiable Disadvantage: April 2011 Incident

[34] At the end of April 2011 Mr Cornes stated that Mib@rt and another employee had
come into the Control Room and asked that some rpapke be signed. There was a
discussion in progress and Mr Cornes said that Nire@ had taken the clipboard holding the
paperwork to be signed out of the other employkaisd and had hit it across Mr Cornes’s
arm. Mr Cornes said he had retaliated with somedsvéo Mr Gilbert, and that Mr Twidle

had reprimanded him.

[35] Mr Twidle explained that Mr Gilbert had entered tBentrol Room in a hurry to get

some paperwork signed off and had asked if someounkl please sign it for him, however



no one had responded. Mr Twidle said that Mr Gillbed then tapped Mr Cornes on his
upper arm with the clipboard to attract his atemtin order to pass the clipboard to Mr

Cornes to be signed.

[36] Mr Twidle said that in his opinion it had been @ tand not a blow, nor was it
intentional. Having heard Mr Cornes verbally abibeGilbert, Mr Twidle had reprimanded
Mr Cornes as he believed Mr Cornes’s action in gigudir Gilbert to have been completely

inappropriate.

Unjustifiable Disadvantage: Ongoing Harassment
[37] Mr Cornes said that he was also subjected to obsgestures, and called ‘gay’ and a
‘nark’ during this period, the ‘nark’ comment beif@und on the lid of his hydrogen safety

mask container.

[38] Both Mr Twidle and Mr Schollum stated that Mr Cosndad not raised any
complaints concerning ongoing harassment to thewh tlaey were unaware that there was a
problem, Mr Twidle adding that he would have expdd¥Ir Cornes to have raised the matter

with him.

[39] Ms McNeil stated that during the investigation irttee August 2010 harassment
complaint made by Mr McKenzie, Mr Cornes had raistdter complaints and had shown her
a photograph of the work “nark” on the lid of higdhogen cyanide mask container. Mr
Cornes had told her that he did not know who wapassible, but he had assumed it was Mr

McKenzie.

[40] Ms McNeil said that she had explained to Mr Cortiet her primary task was to
investigate what had happened between him and Mfevzie on the day of the alleged
incident, and that once that was concluded, therdticidents could be investigated. Ms

McNeil said that Mr Cornes had not however wanteddther incidents investigated.

[41] Ms McNeil stated that during the same meeting, they discussed Mr Cornes having
hung a sign sayingl'm gay” on the back of Mr Twidle’s truck, which Mr Cornésd
admitted he had done.

Unjustifiable Dismissal May 2011
[42] On 4 May 2011 there was a Union meeting which Mrn@s, who was on mill

operation duty that day, was unable to attend.erAfie meeting Mr Phillips, a leading hand,

spoke to Mr Cornes about the meeting; specificMiy Phillips told Mr Cornes that Mr



Gilbert had talked about employees reporting maitterMs Nicola McNeil, Senior Human

Resources Coordinator, rather than dealing withgfiges internally within the Union.

[43] Mr Phillips said it had been obvious to him, andhe meeting in general, that Mr
Gilbert had been referring to Mr Cornes, and théd had led to a heated discussion. Mr
Phillips said that in order to stop the discusstmnhad told the meeting that he would talk to

Mr Cornes.

[44] Mr Phillips said that he and Mr Cornes had had ray Idiscussion about what Mr
Cornes should do about the situation, and that Mme€s had as a result telephoned Ms
McNeil.

[45] Ms McNeil said she had advised Mr Cornes that shédcnot become involved in
what had happened at a Union meeting, but hadeaffey call Mr Myles Leeson, the Union
representative, on Mr Cornes’s behalf. Mr Corng®ed to this suggestion and accordingly
Ms McNeil said she had called Mr Leeson who suggeshat Mr Cornes call him. Ms
McNeil said she had advised Mr Cornes of this satige; however Mr Leeson had

subsequently told her that Mr Cornes did not madact with him.

5 May 2011 Incident

[46] Mr Cornes said he had been at work in the ContomrR at 6.40 a.m. the following
morning, 5 May 2011. Mr Cornes said he had askedRMssell Sharpe and Mr Russell
Croker, two members of another crew who were ptesethey had attended the Union
meeting and were aware of Mr Gilbert's commenteelation to himself. Mr Sharpe and Mr
Croker confirmed what had been said by Mr Gilbérthe Union meeting and advised Mr

Cornes to ignore it.

[47] Mr Cornes stated that at 7.10 a.m. he had gone diogvstairs to the Laboratory, and
had met Mr Gilbert. Mr Cornes had asked Mr Gilbghat he had said about him at the
Union meeting and that Mr Gilbert had respondedeliing him to ‘F... off’. Mr Cornes said

he had again asked what Mr Gilbert had said, wipeneMr Gilbert stated that he did not

want to talk to him.

[48] Mr Gilbert said he had continued to walk up thérstto the Control Room where he
wanted to report on the fact that he could not detepa job at that time. Mr Gilbert said that
he had not seen Mr Cornes come into the ControlnRatier him, although he had been

aware of someone walking into the Control Roomrdfim.

[49] Mr Gilbert said he had left the Control Room. Aetinvestigation Meeting Mr

Cornes agreed that he had deliberately followed3iltvert out of Control Room, because he



had been angry and wanted to have an answer frorGiMert about what Mr Gilbert had

said about him at the Union meeting.

[50] Mr Cornes stated that Mr Gilbert was close to tbé&dm of the stairs and he was
about half-way down the stairs when he asked Modgilagain what he had said at the Union
meeting. Mr Gilbert had respondeH .. off” and Mr Cornes said he had sak.!ing c...”

to Mr Gilbert

[51] Whilst they were still moving down the steps, Mrries stated that Mr Gilbert had
turned around, run at him, and hit him twice in thee with his left hand. Mr Cornes said he
had grabbed Mr Gilbert’s jersey and felt a shamgdifig on his head, with his safety hat and
glasses being forced off his head. Then Mr Comgsdained that he and Mr Gilbert had
tussled and he had ended up on the ground with iNdef® on top of him, punching him in
the face. Mr Cornes said that he was holding aipérs hand and he had pushed it into Mr
Gilbert's leg, whereupon Mr Gilbert had released.hi

[52] Mr Gilbert said Mr Cornes had followed him out b&tControl Room and as he was
going down the stairs he hea@dt you now c..”he had not recognised the voice at the time
although he knew it was familiar. Mr Gilbert sthtidat he was on the third step from the top
of the stairs when he was hit between the shoditdetes; he lost his footing and ended up
down the ramp at the bottom. Mr Gilbert said hd henaged to grab the stair rail to break
his fall, and he had stood up and yelled at Mr €snhat he had pushed him down the stairs.

[53] Mr Gilbert stated that Mr Cornes grabbed his jeraegl stabbed him with his pen in
the top of his shoulder, whereupon Mr Cornes haud dewn to grab his leg. Mr Gilbert said
he managed to push Mr Cornes down to the grounddaled! him on to his back, Mr Cornes
was still clutching his jersey. Mr Gilbert said had told Mr Cornes to release his jersey and

had put his fist up to punch Mr Cornes, but stalted he did not in fact punch him.

[54] Mr Gilbert said that Mr Cornes was grinning up ahhthere was blood on his head
and he saidl“got you now for assault you f...ing c..."Mr Gilbert said he stood up, Mr
Cornes still holding his jersey, but he had managercklease his jersey just as Mr Phillips

came out on to the landing at the top of the stairs

[55] Mr Phillips said that when he had come out on ® ldnding he saw Mr Gilbert
picking himself up off the ground. Mr Gilbert h&wld him that Mr Cornes had pushed him

down the stairs and stabbed him with a pen.

[56] Mr Phillips said he had carried on down the stepblead seen Mr Cornes around the
corner where he had been looking for his safetyamat glasses. Mr Phillips said that Mr



Cornes was covered in blood and had told him that@#bert had one mental’and
attacked him. However Mr Phillips said that he Farthed the opinion that it was Mr Gilbert
who had been telling him the truth.

[57] Mr Cornes said he had gone to the Laboratory tasgete paper towels to deal with
the blood, and then he had walked to his car iemta go home and clean himself. However
he had decided instead to go to the police statiday an assault charge against Mr Gilbert as

he thought he had been seriously hurt.

[58] Mr Phillips said he had accompanied Mr Gilbert to Mvidle’s office. Mr Twidle
said that Mr Gilbert’s jumper had been screwedhgphad blood over one of his hands, and
he seemed shaken and distraught. Mr Twidle saidGivert told him he had just been
assaulted by Mr Cornes. Mr Twidle accompanied Mbé&st to report to Mr Schollum who
had been in his office, and that they had told Mb&t to go and get himself cleaned up. Mr

Schollum was also Mr Gilbert's Manager, and Activif Manager at the time of the incident

[59] Prior to this, Mr Phillips had tried to locate Moes, but had been unable to do so.
After meeting with Mr Schollum, Mr Twidle said hadh also looked for Mr Cornes, but he
could not find him anywhere, adding that Mr Philipad told him that he had looked for Mr
Cornes in the car park, but had been unable toHimd At this point Mr Twidle and Mr
Phillips had been informed by security that Mr Gzerinad left the Newmont site.

[60] Mr Twidle said he had telephoned Mr Cornes’s mobglephone number, and was

told by Mr Cornes that he was at the police station

[61] At the police station Mr Cornes said he had beéah tto wait to see a Detective and
that whilst waiting, Mr Twidle, Mr Schollum, and MdcNeil had arrived, after which they

had all moved into an interview room.

[62] Mr Twidle said that he and Mr Schollum had gon¢hi police station and had had a
quick chat with Mr Cornes before Ms McNeil had wed. Mr Twidle said that Mr Cornes
had said to them that he wanted to lay an asshatge in relation to the incident, but that

they had not discussed this with him.

[63] Ms McNeil said that she had been telephoned on % 241 by Mr Greg Grindley,
General Manager of Newmont, and informed that MhndBom was trying to contact her

regarding an incident. Ms McNeil said she hadpieted Mr Schollum, who updated her on



the incident, and told her that Mr Cornes was atgblice station. Ms McNeil agreed to meet

Mr Schollum and Mr Twidle at the police station.

[64] When Ms McNeil had arrived at the police statior, $thollum said he had left the
interview room briefly to talk to her, and then yhead returned to the interview room. Mr
Twidle said that during Mr Schollum’s absence, hd ktarted to go through the incident with

Mr Cornes, making notes in his diary.

[65] When Mr Schollum and Mr McNeil returned to the imiew room, Ms McNeil said
that she could see that Mr Cornes required meditahtion. Ms McNeil said that Mr Cornes
had asked her whether he should lay an assaulyehir which she had responded that that

was entirely his choice and she could not advise hi

[66] Ms McNeil said that Mr Cornes then started to helt his version of events, but she
had stopped him and advised him that due to theusgress of the incident, a formal meeting
would be required; and that he should wait untl theeting to tell them what had happened

and that he could have representation at the ngeetin

[67] Ms McNeil also stated that she had informed Mr @srthat either he or Mr Gilbert,
or both of them, could lose their job as a restithe incident. Mr Schollum agreed that Ms

McNeil had provided with Mr Cornes with this vertaormation.

[68] Mr Cornes said that whilst they were talking, itsnegreed that he should go to the
Medical Centre accompanied by Mr Twidle, and tftgr Mr Cornes had received treatment,
Ms McNeil had said that he and Mr Twidle shouldaack to the Newmont Moreshy

Avenue Offices

[69] Ms McNeil said that she had asked Mr Cornes if beld be available to come back
to the Newmont Moresby Avenue Offices after he baen to the Medical Centre, and he had
agreed to do so. Ms McNeil stated that Mr Corres ot stated, either then or later, that he

did not feel well enough to do so.

[70] Mr Twidle said he had followed Mr Cornes in a separvehicle to the Medical
Centre. Whilst waiting for medical treatment Mrr@es said that Mr Twidle had asked him

questions and had taken some photographs of hisdg)



[71] Mr Cornes said that he had informed the nurse atMtedical Centre that the
laceration in his head had been caused by hishardnd that he had done so because he did

not want to create a fuss.

[72] Mr Cornes said that after receiving treatment thetal and the nurse filled out a form
which stated that he was fit to return to work, aechad driven himself back to the Newmont

Moresby Avenue Offices.

[73] Mr Twidle said that when he and Mr Cornes had ediat the Newmont Moresby
Avenue Offices, he had finished taking the notesmwiis McNeil had telephoned to explain
that she and Mr Schollum were on their way to theetimg. Ms McNeil had asked Mr
Twidle to ascertain if Mr Cornes wanted to have Meming present at the meeting. Mr
Twidle said he had asked Mr Cornes, who had coefirtmat he had wanted Mr Fleming to

be present, and Mr Twidle passed this informationooMs McNeil.

The Investigation Process

[74] Ms McNeil said that she and Mr Schollum had stattedinvestigation process upon
their arrival at the Processing Plant. Ms McNeildsthat Mr Gilbert had been interviewed
first and had been informed how serious the mattas and that it could result in the
termination of his employment. Mr Gilbert had chosto have Mr Greg Gourley, a

contractor on the site and past Union delegatbisaepresentative.

[75] Mr Gilbert had given his explanation of what hagpened, and had been informed
that he was to be suspended on full pay becausleeceriousness of the incident and the

health and safety concerns it raised.

[76] Ms McNeil said that she and Mr Schollum had intewed Mr Phillips next, who had
told them that he had not seen anything of thedami as he had been in the smoko room

when it had occurred.

[77] Ms McNeil said that Mr Phillips had informed herdakir Schollum that he had seen
Mr Gilbert approaching the Control Room and hadakst to observe what might happen as
he knew Mr Cornes was agitated about the commehishwhad been made at the Union
meeting the previous evening. However Mr Philli@ed not observed what had occurred
after Mr Gilbert had left the Control Room.

[78] Ms McNeil explained that she and Mr Schollum hatgriviewed separately Mr Roy
Little and Mr Dave Fordyce, Mill Operators, as thed been in the Control Room when Mr



Gilbert and Mr Cornes had entered. However thattence did not assist the investigation as

they had not seen or heard anything of the incident

[79] Ms McNeil said that she had earlier telephoned Midle to confirm that she and Mr
Schollum were on their way to the Moresby Avenuéd®f and as Mr Cornes was with him,
to ensure that he (Mr Cornes) was informed thatvhe entitled to have a representative
present, and if he would like Mr Fleming, who w&e® tonly official Union delegate, to

represent him.

[80] Ms McNeil stated that although she and Mr Schollbad arrived at 9.00 a.m.,
because Mr Cornes had confirmed that he wouldMkd-leming to represent him, the start
of the meeting was delayed until Mr Fleming arrivasl he had had to travel from the

Processing Plant.

[81] Mr Cornes said that Mr Fleming was present at tleting, that Ms McNeil had
asked if he was happy to have Mr Fleming reprekint and he had agreed to this because

he felt he had no choice in the matter.

[82] Ms McNeil confirmed that she had checked with Mm@s prior to the start of the
meeting if he was happy to have Mr Fleming reprebén, and that he had again confirmed

he did want Mr Fleming to represent him.

[83] Mr Cornes said that Mr Twidle had been asked tedehe meeting prior to it starting
and he had felt it inappropriate that Mr Twidles Inmanager, had been asked to leave whilst

Mr Schollum, Mr Gilbert’'s manager, remained.

[84] Ms McNeil explained that she and Mr Schollum hadidied to ask Mr Twidle to
leave before the meeting commenced as they hagdfththat it might have been necessary to
interview him at a later stage in the investigatiand that Mr Schollum had remained as he

had previous experience in disciplinary matters.

[85] Mr Schollum explained that he had been involvedthe investigation and the
disciplinary process because he had been involvegrevious occasions in disciplinary
matters, including that involving Mr Cornes and McKenzie. Additionally he had been the

Acting Mill Supervisor at the time.

[86] Mr Cornes also said that he had not been inforatettie beginning of the meeting

that summary dismissal was a possible outcome.MigNeil stated however that when Mr



Fleming arrived at the meeting, she had informed Gérnes of the seriousness of the
incident, and that it might result in the termioatiof his employment. At the Investigation

Meeting Mr Schollum confirmed Ms McNeil’s versiohevents.

[87] Mr Cornes stated at the Investigation Meeting tietid recall that Ms McNeil had
said at some stage during the day, possibly aptiiee station, that dismissal could be the

outcome for either himself or Mr Gilbert.

[88] Mr Cornes said that he had been asked for hisarerdi events, which had been taken
down in writing, but that he was not given a copyhe notes until much later when he had

requested it.

[89] Mr Gilbert said he was told to go home at the casicn of the meeting and to write
down his version of events, but not that he wasdeuspended on full pay in regards to
health and safety issues. Ms McNeil and that stteitiformed Mr Cornes that he was being
suspended on full pay, and Mr Schollum confirmeat thir Cornes was also told that Mr

Gilbert had been suspended.

[90] Mr Cornes stated that he was informed that Mr Rhgmiould bring his bag to his
home, and would collect his written version of egenMr Cornes explained that Mr Fleming
had arrived at his home almost immediately follayihe meeting but he had not had time to
prepare and write down his version of events, amd~-Mming had forgotten his bag. It had
therefore been agreed that Mr Fleming would coldctCornes’s bag, and then return to

collect his statement.

Re-enactment

[91] Ms McNeil explained that after the meeting with Kornes, she and Mr Schollum
had updated Mr Grindley on the different versiohgwents provided by Mr Gilbert and Mr
Cornes, and that Mr Grindley had queried whetherQdrnes'’s version of events had been

realistic given the steep incline of the steps thieddifferences in the two men’s heights.

[92] Ms McNeil said that she and Mr Schollum and Mr @ray went to the site of the
incident where they were joined by Mr Twidle, antkeenactment of both versions of events

was carried out.

[93] On the basis of the re-enactments Ms McNeil stéted the conclusion had been
reached that Mr Cornes’s version of events wakelylito have occurred because Mr Gilbert

would have been unable to reach Mr Cornes comfiyrtaihd strike him twice in the face



from where he was standing on the lower step, hatla blow to Mr Cornes’s lower body

would have been more likely to have occurred.

[94] Ms McNeil explained that they had also held thatdts not realistic that Mr Cornes,
who was apparently standing on the higher step,ldvaot have defended himself if Mr

Gilbert was approaching him from further down tters.

[95] On this basis, Ms McNeil said that she, Mr Schollitr Grindley and Mr Twidle
had formed the preliminary view that Mr Cornes th&en the aggressor, both verbally and

physically, and that Mr Gilbert had been actingaif-defence.

[96] Ms McNeil explained that whilst the enactment wasng carried out, she had
realised that there was a line of sight to the HiV&intenance area, and that there may have
been witnesses to the incident. Upon investigatidd McNeil said that she had discovered
that there were three Stevenson contractors (‘tiéractors”) who had witnessed part of the

incident.

[97] Ms McNeil said that she and Mr Schollum had methwihe contractors. The
contractors explained that they had arrived atRhecessing Plant to work on the Jumbo,
which was a large underground machine used atabe éf the underground mine to load
charges, drill holes and scale walls. From theglahere they were authorised to be, they
said that they had seen the latter part of thelemti

[98] The contractors had stated that they had seen te tossling, and that the ‘little
guy’, Mr Cornes, had ended up on the floor with thigger guy’, Mr Gilbert, over the top of
him, with the ‘little guy’ hitting and grabbing thbigger guy’. The contractors had told Ms
McNeil and Mr Schollum that in their opinion Mr Gért could have hit Mr Cornes if he had

wanted to do so, but that he had been just holdinGornes on the ground.

[99] The contractors had told Ms McNeil and Mr Scholltirat they had seen Mr Cornes
hit something into Mr Gilbert and that both menrtis¢ood up. At that point they said that Mr
Gilbert had raised his arm, but it was only toNetCornes go free. Ms McNeil said that the
contractors had confirmed that they had not seenGillbert hit Mr Cornes at all. The

contractors had not become involved in trying topsthe incident as they had not been

inducted to enter that part of the site.

[100] Ms McNeil said that she had found the contracteidemce to be supportive of Mr

Gilbert’s version of events and inconsistent with Gbrnes’s version of events. On this basis



she stated that it had confirmed for her that Mb&t's version of events was far more likely

to have been the correct one.

[101] Ms McNeil said that following the discussion wittetcontractors, she had reported to
Mr Grindley what they had said and her view thatais more likely that Mr Cornes had been
the aggressor in the incident. Ms McNeil said lsde then telephoned Mr Michael Bisset, the
Regional Human Resources Director in Perth, to webmreported, and that Mr Bisset had

confirmed that he was happy for her to make thésaetin the matter.

[102] Ms McNeil explained that Mr Fleming had delivered ®ornes’s written statement at
approximately 2 p.m. that same day, but it did cwitain any additional information to that
provided by Mr Cornes at the investigation meetinlyls McNeil said it had however
confirmed that at the very least, Mr Cornes hadesubd Mr Gilbert to verbal abuse and
acted provocatively, persistently challenging Mtb@&it about what had been said about him

at the Union meeting the previous evening.

[103] Ms McNeil said that she had telephoned Mr Cornesstohim to attend a disciplinary
meeting the following morning at 10.30 a.m. Ms MdiNsaid that she had suggested to Mr
Cornes that he should bring a support person vitthth the meeting, and had then called Mr
Fleming to let him know that there was to be aigistary meeting the next morning, and

that Mr Fleming might want him to attend.

[104] Ms McNeil explained that she had then updated Mndey, who had agreed with

her view that unless new information was providetha disciplinary meeting to be held the
following day, Mr Cornes was facing dismissal. MsNeil said that she had checked with
Mr Grindley the next morning, just prior to the rting with Mr Cornes, to check that he was

in accordance with her approach and he had agafirmed that he was in agreement.

[105] Mr Cornes said that he did not receive a call fidexMcNeil until 6 May 2011, when
Ms McNeil had asked him to return to work for a g at 10.30 a.m., and he did not recall
this being referred to as a disciplinary meetiniylr Cornes also stated that at Ms McNeil's

request, he had telephoned Mr Fleming and askeddjain the meeting.

Disciplinary Meeting 6 May 2011
[106] Present at the disciplinary meeting were Ms McN¥il, Schollum, and Mr Fleming
and Mr Cornes. Mr Cornes said that the meetingweag short and he had been immediately

informed by Ms McNeil that his employment was beiegninated summarily.



[107] Mr Cornes said that he had not been informed hadércision to dismiss him had
been reached, although he was informed that there three independent withesses who had
supported Mr Gilbert's version of events and thatwhont had found 51% in favour of Mr
Gilbert. However Mr Cornes said he had not bedsh wiho the withesses were, what they

had seen, or where they were located.

[108] Ms McNeil said that she had told Mr Cornes at ttzetof the meeting that it was a
disciplinary meeting. Ms McNeil and Mr Schollumthostated that Mr Cornes had been
informed of the re-enactment and about the infoilonathe contractors had provided, and
given the opportunity to comment on this informatidcHowever Mr Schollum stated that Mr
Cornes had denied that there had been other wimdsesthe incident, and had provided no

further information.

[109] Ms McNeil said that she had explained to Mr Corties concepts of the balance of
probability and beyond reasonable doubt to Mr Ceraed that to be satisfied on the balance
of probability meant that Newmont had to be ati&d$6 satisfied that the version they were

relying on was correct.

[110] Ms McNeil said that she had then proceeded to infielr Cornes that what Newmont

had discovered during the investigation supporteddilbert’s version of events, especially
in respect of the evidence of the three independéntesses who did not know either party,
and that she was more that 51% certain that Mre@&ikb version of what had occurred was
the correct one. However Ms McNeil said that shd hot relied on any percentage figure

when making the decision to dismiss Mr Cornes.

[111] Ms McNeil stated that when Mr Cornes had failedffer anything new by way of an
explanation, she had confirmed her preliminary sleni, which was that Mr Cornes’s
employment was being terminated for gross miscanduad she had given Mr Cornes his
dismissal letter. Ms McNeil said that she had seldiMr Cornes that the notes taken during
the investigation were being complied and thatdwdd-have a copy of these once they were

compiled.

[112] Mr Cornes stated that he was then asked to sigace pf paper saying he had been
verbally and physically abusive, which he had retut do. Ms McNeil said that she had
asked Mr Cornes to sign the dismissal letter tacate that he had received it and that he had
refused to either sign it or to take it with hinewever he had asked what would happen next,

and she had explained that his final pay woulddteutated and paid to him.



Deter mination

TheLaw

[112] Mr Cornes was dismissed on 6 May 2011. The amestiddtory test applicable with
effect from 1 April 2011 therefore applies. Thewn@est as set out in s 103A of the
Employment Relations Act 2000 (“the Act”) states::

S103A Test of Justification

1. For the purposes of section 103(1) (a) and (b),ghestion
of whether a dismissal or an action was justifiaiviast be
determined, on an objective basis, by applyingtds in
subsection (2).

2. The test is whether the employer’s actions, and tioav
employer acted, were what a fair and reasonableleyep
could have done in all the circumstances at thee tiime
dismissal or action occurred.

3. In applying the test in subsection (2), the Auttyoar the
court must consider —

(a) whether, having regard to the resources availablehte
employer, the employer sufficiently investigate@ th
allegations against the employee before dismissing
taking action against the employee; and

(b) whether the employer raised the concerns that the
employer had with the employee before dismissing or
taking action against the employee; and

(c) whether the employer gave the employee a reasonable
opportunity to respond to the employer’s concerefoiz
dismissing or taking action against the employesl a

(d) whether the employer genuinely considered the
employee’s explanation (if any) in relation to the
allegations against the employee before dismissing
taking action against the employee.

(4) In addition to the factors described in suliset (3), the
Authority or the court may consider any other fastdt
thinks appropriate.

(5) The Authority or the court must not determgndismissal
or an action to be unjustifiable under this sectisoiely
because of defects in the process followed by riioger
if the defects were —

(@ minor; and

(b) did not result in the employee being treated uhfair



[113] The new Test of Justification still requires thia¢ tmployer acted in a manner that
was substantively and procedurally fair. Newmenist show that it carried out a full and
fair investigation into the issue of whether Mr @es’s actions constituted serious
misconduct, taking into consideration the factons § 103A(3), statutory good faith
requirements and natural justice. Newmont must esdablish that dismissal was a decision
that a fair and reasonable employer could have nradé the circumstances at the relevant

time.

[114] Although Mr Cornes's claim that he was unjustifiabflisadvantaged through
incidents which primarily occurred prior to 1 Ap011 and therefore it is the previous
statutory Test of Justification which is applicabie those incidents, | find similar

considerations of substantive and procedural fage be valid.

Did Newmont have substantive justification for finding that Mr Cornes had committed

gross misconduct?

[115] The Employment Court ilousham v Juken New Zealand Lédnsidered the issue
of physical violence between employees, and hedd #m employer is entitled to regard
assault, physical aggression and fighting as serimisconduct for which the employees

involved may be dismisséd:

...an employer may properly regard assault, other spiay
aggression and fighting as serious misconduct upppropriate
proof of which employees involved might be disrdisse

[116] The circumstances of the workplace in which thedieit took place are relevant to
any consideration of an issue regarding fightilpwmont is a mining company engaged in
metallurgical and maintenance operations which lireszghe use of heavy and dangerous

equipment, and operates an extremely safety-semsite.

[117] Mr Cornes would have been aware of the standargected of employees at
Newmont. Mr Cornes was a member of the Union asdldtier of appointment which he
signed on 13 August 2007 referred to attachmentshntirad been provided to Mr Cornes at

the time of his appointment including the ColleetiWWorkplace Agreement between

1 [2007] ERNZ 183
2 Ibid at para [23]



Newmont and the Union, and the Newmont Mining Ceaiion Code of Business Ethics and

Conduct.

[118] Clause 34.0 of the Collective Workplace Agreemsritéaded “Code of Conduct’ and
states at sub-clause 34.1 thdte employer has the right to summarily dismisseanployee
for serious misconductand at sub-clause 34.7Alt employees are expected to conduct
themselves in a socially acceptable manner. Spaltyf threats, abuse or physical violence
are not permitted. Provocation will not be acceptas an excuse.” The Newmont

Disciplinary Procedure categorises fighting asreose dismissible offence.

[119] The test for serious misconduct is set oularthern Distribution Union v BP Oil
New Zealand Lt In that case the Court of Appeal in defining whanstituted conduct

justifying summary dismissal statéd:

Definition is not possible, for it is always a nmattof degree.
Usually what is needed is conduct that deeply ingpaor is
destructive of that basic confidence or trust tisaéin essential of the
employment relationship.
[120] Newmont had concluded, based on the evidence hiaita it which included the
statements of both Mr Cornes and Mr Gilbert, themactment, and the witnesses’ evidence
of which the most significant was that of the cantors, that it was more probable that Mr

Cornes had been the aggressor in the incident\day52011.

[121] I find this conclusion to have been reasonablérsumstances in which:

* Mr Cornes himself had admitted that he had repgatpeestioned Mr Gilbert about
what had been said at the Union meeting after htk Heen advised against that

course of action;

* Mr Cornes had admitted following Mr Gilbert out thie Control Room to continue
questioning Mr Gilbert when Mr Gilbert had madecliéar to him that he did not
want to discuss the matter with Mr Cornes, and wiMeiCornes was angry about Mr

Gilbert’s lack of response to his questions;

* A re-enactment had supported Mr Gilbert's versidneeents as being the more

credible based on the physical factors; and

$[1992] 3 ERNZ 483
* Ibid at p.487



» There had been three witnesses of the incidentwdre completely independent and

whose evidence supported Mr Gilbert's version @res.

[122] | find that Newmont had substantive justificatioor fiinding that Mr Cornes had
committed serious misconduct, and that this hadetfext of destroying the basic trust and

confidence between the parties.

Wasthe process carried out by Newmont procedurally fair and reasonable?

[123] The Newmont Disciplinary Procedure sets out ats#aid that in a case of serious

misconduct, instant dismissal cannot occur butdbetin procedural steps must be followed.

7. Summary Dismissal (Gross Misconduct)

There must be an action or conduct, such as gressomduct, that is
a clear breach of the employment contract whichunexy immediate
removal from the workplace. An employee cannotinstantly
dismissed. In fairness to the employee, the sugndiamissal steps
must be followed.

[124] At clause 8 the summary dismissal steps are setsofatilows:

8 Summary Dismissal Steps

1. Suspend the employee away from their immediate a@&, eg by
placing the employee in a crib room or office.

2. Contact your Department Head or General Manager.
3. Inform the employees’(sic) Union representativegliévant.
4. Conduct a thorough investigation of the circumstmc

5. Prove on the balance of probability that the misthast was done by
the employee.

6. Check whether there are any mitigating circumstance

7. Ensure during the investigation that the employas dn opportunity
to be heard on all allegations.

8. Ensure that the offence does not warrant a finaittem warning
rather than a summary dismissal.

9. Should the employee be dismissed, then they sheuleimoved from
site immediately.



[125] These summary dismissal steps accord with the factdiich the Authority must
consider pursuant to s 103A (3) of the Act.

Mr Cornes’s Fitness to attend the investigation tinge

[126] The investigation meeting took place immediatelifofeing the incident and Mr
Cornes’s medical treatment. Mr Cornes statedtbdiad been in a state of shock throughout
this period. Ms McNeil said that it had not beemdewnt to her that Mr Cornes was in a state

of shock.

[127] Mr Cornes said that he had intended immediatelpiohg the incident to go home to
clean himself up, however he had decided to gbegblice station instead. Mr Twidle had
spent time with Mr Cornes at both the police statnd the medical centre, and stated at the
Investigation Meeting that in his opinion Mr Cornlesd seemed absolutely calm and well

during that time. A view with which Ms McNeil amdr Schollum concurred.

[128] Mr Cornes had driven himself to the police statiangd although Mr Twidle said he
had offered to drive Mr Cornes to the medical azrte said Mr Cornes had wanted to drive

himself there. Mr Cornes also drove himself toMaresby Avenue Offices.

[129] Following his visit to the medical centre Mr Corrfesd been cleared as fit to attend

work by a doctor and nurse.

[130] I accept that if Mr Cornes had been in a statehofck, it was not apparent to the
members of the Newmont management team. The exgdafiiVis McNeil, Mr Schollum and
Mr Twidle was that Mr Cornes had been keen to disauhat had happened with them at the
police station, Mr Cornes had clearly considereddeilf as fit to drive, and he had been

medically cleared as fit to attend work.

[131] Mr Cornes spent quite some time with Mr Twidlette police station, at the medical
centre and at the Moresby Avenue Offices whilsttiwgifor Ms McNeil and Mr Schollum to

arrive. | consider that there had been ample dppity for Mr Cornes to have asked Mr
Twidle, with whom he said he had had a good retatiip, for an adjournment had he felt

unable to attend the investigation meeting.

[132] On the basis of the facts available to them, | fimat it was reasonable on the part of

Ms McNeil and Mr Schollum to proceed with the intigation meeting.



[133] Mr Cornes said that he had not been aware thaatidoben suspended following the
investigation meeting. Both Ms McNeil and Mr Schiofi said that Mr Cornes had been
informed of this fact. | note that Mr Gilbert haso been suspended following the
investigation meeting. Newmont was a highly safsg@nsitive workplace and regarded
incidents of physical violence as serious misconhdttcacting a summary dismissal outcome.
In cases of summary dismissal, the first step atined in clause 8 of the Newmont

Disciplinary Procedures is suspension.

[134] In the circumstances | find that suspension wasagpjate and had been carried out
in accordance with Newmont’s own procedures. Lhier accept Ms McNeil's and Mr
Schollum’s evidence on the subject of whether armoCornes had been informed that he
had been suspended as credible, and consideratia¥ihCornes given consideration to the
matter, he would have been aware that it was imrdence with Newmont's Disciplinary

Procedure.

Inclusion of Mr Schollum in the process
[135] Mr Cornes had stated that he believed it was irgppate that Mr Schollum who was

Mr Gilbert's Manager, take part in the investigatend disciplinary meetings and process.

[136] Ms McNeil had explained that she was the decisiakenin the process and that she
had asked Mr Schollum to assist her in the proasdse was experienced in the disciplinary

process and had taken part in previous disciplinzatters.

[137] Mr Schollum explained that although he had been@ilbert's Manager, he did
undertake the role of Acting Mill Supervisor froime to time, as indeed he had on the day of

the incident on 5 May 2011, and in that capacigywinole plant reported to him.

[138] Mr Cornes claimed that Mr Schollum was biased bseswe had seen Mr Gilbert
shortly after the incident; however Mr Schollum haldo seen Mr Cornes himself shortly

after the incident.

[139] There is an expectation that managers in discipglinarocesses will act with
professionalism and without bias, and in this dafsed no grounds for considering that Mr
Schollum behaved otherwise, especially in the onstances in which | accept that Ms

McNeil was the orchestrator of the process andlduesion-maker of the outcome.



Representation
[140] Mr Cornes said that having Mr Fleming to repregeint had been a choice forced
upon him by Ms McNeil.

[141] I note that informing an employee’s Union repreatné is a step in the Disciplinary
Procedure steps regarding summary dismissal matedsMr Twidle stated that it was the
usual procedure for a Union representative to lesemt at investigatory and disciplinary

meetings.

[142] Mr Cornes had been asked by Mr Twidle before Ms Kitlnd Mr Schollum had

arrived at the meeting if he wanted to have Mr Fgmattend the meeting and he had
confirmed that he did want to have Mr Fleming.ohsider that it was open to Mr Cornes to
have asked Mr Twidle, with whom he said he had &agbod relationship, for alternative

representation had he not wished to have Mr Flemgpgesent him..

[143] The start of the meeting had been delayed whilé=Mming joined them, | consider
in that time, Mr Cornes could have discussed thé#enmavith Ms McNeil and Mr Schollum.
Ms McNeil said that she had again checked with Mrrés before the meeting commenced

that he was happy to have Mr Fleming represent aimd,he had again confirmed that he was

happy.

[144] Mr Cornes stated that he had invited Mr Flemingearesent him at the disciplinary
meeting on 6 May 2011 at Ms McNeil's request. MsN@il said that she had called Mr
Cornes and strongly advised him to have a supmrdop at the meeting and had called Mr
Fleming to advise him that Mr Cornes might call hmwever she had not insisted that Mr
Cornes have Mr Fleming to represent him. | find MsNeil's evidence credible as
supported by the handwritten notes she had matlerafonversation of the telephone call to

Mr Cornes.

[145] Mr Cornes was a Union member and Mr Fleming was dhly official Union
delegate, however | find that this fact would netvé presented Mr Cornes from having
alternative representation had he wished to doiwnghat Mr Gilbert had done so. 1 find

that Mr Cornes choice of Mr Fleming as his représtare in the meetings was freely made.

Investigation
[146] It was incumbent on Newmont to carry out a full dad investigation in accordance
with s103A (3)(a) of the Act and the Newmont Disiciary Procedure. | find that Newmont

did so, having interviewed all possible witnesses lsaving carried out a re-enactment.



[147] | find that Mr Cornes was aware of the allegatiagainst him and that his continued
employment might be jeopardy, Mr Cornes did haveallection of being told this by Ms

McNeil at the police station and | accept the entdeof Ms McNeil as supported by that of
Mr Schollum that she had informed Mr Cornes of tgain at the commencement of the

investigation meeting.

[148] | find that Mr Cornes was given a full opportunityprovide his explanation, both at
the investigation meeting on 5 May 2011 and by wialyis written explanation and version of

events provided later that day.

[149] I also accept that Mr Cornes was informed at tiseiglinary meeting on 6 May 2011
about the re-enactment and the evidence of theegses and provided with the opportunity to

comment on this information, but that he had chas®rdo so.

[150] The letter of dismissal had been pre-prepared poidhe disciplinary meeting. Ms
McNeil explained this as being attributable to thet that Mr Grindley was to sign it and as
he had to leave the site, she had prepared tlee dattl asked Mr Grindley to sign it.

[151] I consider that it would have been more appropfiatés McNeil to have confirmed
in writing her decision to dismiss Mr Cornes at sotime following the termination of the

disciplinary meeting to have avoided any appearahpee-determination.

[152] However, whilst a defect in the process, | do rint fit to render the dismissal
decision unjustifiable as | consider that Ms McNw&ld reached her decision on a preliminary
basis and | accept as credible her assertion Heaivas open to changing this preliminary

view had Mr Cornes offered any further explanatbthe meeting on 6 May 2011.

[153] | also address the issue of Mr Twidle having mad&es during his time with Mr
Cornes at the police station, the medical centnd,ahilst waiting for Mr McNeil and Mr
Schollum, during which time Mr Cornes had no reprgation. The existence of these notes
was not known to either Ms McNeil and Mr Schollumop to the decision to dismiss Mr

Cornes having been made, and consequently thegt cotihave influenced that decision.

Disparity of Treatment
[154] Mr Cones claimed that it was inappropriate that ®ibert only received a caution

following his part in the incident on 5 May 2011.



[155] Newmont had reached the conclusion that Mr Gilbad been acting in self-defence.
As observed by the Employment CourtHiousham v Juken New Zealand 3. tabhilst an
employer is entitled to regard matters of physagression as serious misconduct for which
the employees involved may be dismissttat cannot reasonably extend to every participant

in such a confrontation under any circumstance$he Chief Judge expanded at para [25]:

An employee attacked by another or reasonably iganmminent
physical attack by another is not required to offer resistance at
all, run (especially if operating dangerous machyjeor meekly
submit to the assault. Such an employee is amtitte take
reasonable steps in all of the circumstances toicaaxtual or
imminent assault. Such steps may include whatdvaulount to a
technical assault upon the aggressor, pushing tpgressor away,
tackling the aggressor to prevent further blowstta like. No hard
and fast rules can or should be provided. Evemseda different and
what amounts to a reasonable response to actualmgending
violence will depend on those unique circumstaraedairly and

reasonable ascertained by the employer.

[156] Newmont had accepted from the evidence revealdédglthe investigation, that Mr
Cornes had persistently questioned Mr Gilbert wiklerGilbert had made it very clear that he
did not wish to speak to Mr Cornes, and that amaMy Cornes had followed Mr Gilbert out
of the Control Room. Newmont had further accepteth the evidence that Mr Gilbert had

not been the aggressor in the incident.

[157] | find that Newmont as a fair and reasonable eggylavould be entitled to reach and
accept a conclusion of self-defence in mitigatibra serious misconduct offence attracting a

dismissal outcome, and did so in the case of Moesil

If there was gross misconduct, would the fair and reasonable employer have considered

dismissal to have been within the range of reasonable penalties available?

[158] Mr Cornes had stated that there had been previaessment complaints both made
by him and against him, and that these, and therad\comments allegedly made about him
at the Union meeting, should have been taken iotsideration by Ms McNeil as mitigating

factors against reaching a dismissal decision.

®[2007] ERNZ 183



[159] Ms McNeil explained that she had given consideratio these factors prior to
reaching her decision to dismiss, but that hadhegthe conclusion that none of these factors
excused Mr Cornes having assaulted Mr Gilbert llavieemployee. Moreover Ms McNeil
observed that she considered that all of theseents had been properly investigated and no
conclusion reached in respect of them, consequémgly had no impact on her decision that

dismissal was the appropriate outcome.

[160] I find that Newmont, having concluded that Mr Caiead committed an act of gross
or serious misconduct as a result of this incidéwdgf the requisite degree of trust and
confidence in Mr Cornes that an employer must haven employee, and consider that this
loss of trust and confidence was irreparable. rthier consider that Mr Cornes had no trust
and confidence in the Newmont management teamngidbiat he had chosen to take his
concern about the incident on 5 May 2011 to thacpotather than to his manager, Mr
Twidle. In these circumstances, | find that Newtr®mecision that dismissal was the

appropriate outcome to have been within the rafigeasonable penalties available to it.

[161] I determine that the decision taken by Newmontismiss Mr Cornes was one which
a fair and reasonable employer could have maddl ith@ circumstances at the time the

dismissal occurred.

[162] For the above reasons | find that Mr Cornes wasunpistifiably dismissed from his

employment with Newmont.

Was Mr Corneswas unjustifiably disadvantaged in his employment with Newmont?

[163] I find it significant that Mr Cornes did not raisepersonal grievance in connection
with any of the alleged instances of unjustifiablsadvantage within the 90 day time period
pursuant to s.114(1) of the Act.

[164] The Newmont Waihi Gold Collective Agreement whicbvered Mr Cornes’s
employment set out at clause 29.2 the procedurketdollowed in respect of raising a

personal grievance, stating at sub-clause 29.2.2:

29.2.2 Time limit on raising a personal grievance

An employee who believes that he/she has a personal
grievance must make the employer aware of the @iy
within 90 days of the grievance arising (or the toype
becoming aware that he/she has a grievance).



[165] | find that Mr Cornes did not however raise a peaggrievance in respect of the
alleged instances of unjustifiable disadvantagel dat May 2011, which was outside the

statutory time limit.

[166] Irrespective of this finding, | address the claifrupjustifiable disadvantage based on
the incidents stemming from 15 March 2009 until GyM2011 when Mr Cornes’s

employment was terminated.

[167] To be successful in a claim for unjustifiable digmttage, pursuant to s 103(1)(b) of

the act, an employee must show:

That the employee’'s employment, or 1 or more cmmditof the
employee’'s employment (including any condition tlsafrvives
termination of the employment) is or are or wasrifty employment
that has since been terminated) affected to the l®me's
disadvantage by some unjustifiable action by thpleyer
[168] There are two limbs to the test for unjustifiabisadivantage as set out in s 103(1)(b):
firstly there must be an unjustifiable action by tamployer, and secondly that action must

have caused disadvantage to the employee.

[169] What becomes apparent in analysing the incideetsming from 15 March 2009
until 6 May 2011 is that there was a personaligsbl between Mr Cornes and some of his
fellow employees. This is a difficult situationrfan employer to address, as it is not possible

for the employer to enforce a mutual liking betweemployees.

[170] I also observe that Mr Cornes in at least one wigbrior to the incident on 5 May
2011, that involving Mr McKenzie, was alleged tosdebeen the instigator of the incident.
Further that whilst Mr Cornes complained of haraasinspecifically of being called a ‘nark’
and ‘gay’ he provided no specific evidence of toiter that a photograph of the word ‘nark’
on his hydrogen cyanide mask container, which nitad#ficult for Newmont to investigate

these matters. Significantly, Mr Cornes had aditb hanging a sign on Mr Twidle’s truck
accusing Mr Twidle of being gay, an incident whiwdd only been brought to Mr Twidle’s

attention during the Investigation Meeting.

[171] However, irrespective of the difficulties involvedahich included Mr Cornes making
some of the complaints on a confidential basisnd fthat in the incidents as described,
Newmont investigated and took appropriate actioneaessary to ensure that Mr Cornes was
provided with a safe working environment. The esfrer harassment training provided is

demonstrative of Newmont’s commitment to this end.



[172] | find that Newmont acted as a fair and reasonabiployer would and could have
acted in respect of Mr Cornes’s disadvantage clainis| determine that Mr Cornes was not

unjustifiably disadvantaged by Newmont.

Costs

[157] Costs are reserved. The parties are encouragegtde costs between themselves. If
they are not able to do so, the Respondent mayeladgl serve a memorandum as to costs
within 28 days of the date of this determinatiofhe Applicant will have 14 days from the
date of service to lodge a reply memorandum. Nualiegtion for costs will be considered

outside this time frame without prior leave.

Eleanor Robinson
Member of the Employment Relations Authority



