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DETERMINATION OF THE AUTHORITY

[1] The applicant says that the termination of émsployment on the grounds of redundancy on
20 May 2005 was unjustified. He says the redungaridis position of Grading Manager was a
ruse to remove him for other reasons, that a néveijeated was really his old job renamed, and that
the process which resulted in him not being setefiiethe new job or being redeployed to another
suitable job was unfair. He seeks remedies oM@gfes, compensation and costs.

[2] The respondent, Status Produce Limited (“SPLSays more efficient operation of its
packhouse business was the genuine commercialnrdasoedundancy of the position. SPL says
the decision was made after properly advising th@ieant of the proposal and taking his views
into account; that the decision to select anotherker for the new job was fairly made, with the
applicant offered counselling and the opportuniy apply for other jobs with SPL; that the
applicant opted for redundancy and his contractrditlements have been paid. SPL seeks
dismissal of the application and its costs.

[3] During an investigation meeting over one-andad- days, evidence was heard from the
applicant (“*Jason Conquer”); the applicant’s fatheevor Conquer (“Trevor Conquer”) who is also
a manager in SPL’s business; SPL’s chief execwutifreer Piers Gascoine (“Mr Gascoine”); SPL’s
operations manager Paul Anderson (“Mr Anderson”puanan resources consultant for SPL’s
parent company Turners & Growers Limited, VeronkEason (“Ms Evison”); SPL’s grader
production supervisor and former grader operatereBeSchwalger (“Mr Schwalger”); and Turners
& Growers national produce manager Glen Booth (B&oth”). Mr Booth’'s evidence was taken
by telephone from Tauranga. Counsel had the oppityt to put additional questions to the
witnesses after they had answered the Authoritysstjons. Closing submissions were provided in
writing after the meeting.



Background

[4] SPL grows hothouse tomatoes. It packs and etarks own produce. It also packs for
independent growers supplying fruit to the domeaitid export markets.

[5] SPL’s present operation is the result of thechase and amalgamation of three growing and
packing businesses over the last three years.

[6] In 2003 SPL acquired a packing business ruBégkist Services Limited and a license to use
the “Beekist” brand for marketing of tomatoes. Hstewas the Conquer family business — Jason
Conquer, his father Trevor Conquer and his motheerié Conquer all worked in it. After SPL
bought the business, all three members of the yawere employed by SPL.

[7] From February 2003 Jason Conquer worked as hmade manager of SPL’s Mangere
packhouse under the terms of an individual employragreement dated 20 March 2003.

[8] In February 2004 SPL merged packing operatianMangere and Tuakau onto one site at
Mangere. Trevor Conquer was the general managpaakhouse operations. Jason Conquer was
the packhouse manager. The former Tuakau packhmesager Mr Anderson became the
operations manager at Mangere.

[9] During the 2004 mandarin season — from arouidi April to late July — when the packhouse
was grading fruit for an SPL client, there wereuwmber of problems in the arrival, sorting and
despatch of mandarins. This resulted in compldnai® the client. SPL feared it might lose that
client’'s custom. Jason Conquer, Trevor Conquer MndAnderson have different views on the
cause of the problems during that mandarin season.

[10] In late 2004Trevor Conquer’s formal role changed to that of &ah Manager — Beekist
brand. This reduced his involvement in the packlouhich was now directly under the control of
Mr Anderson as Operations Manager. By this timer@hConquer — Trevor Conquer’s wife and
Jason Conquer’'s mother — was ill with what wasaaalterminal illness and Trevor Conquer was
away from work for some periods.

[11] In November 2004 Jason Conquer was presentddamevised employment agreement. It
proposed renaming his position to that of Gradingni&ber. It included a new position description
and a set of performance standards referred tegdkrformance Indicators (“KPIs”).

[12] There is a conflict between the evidence gbdaConquer, Ms Evison and Mr Anderson as to
whether Jason Conquer expressed any concerns dd@#tPls and whether he did not sign the
revised agreement for that reason. Under the hgaifi“Key Expectations/Measures” some items
require “100% compliance” and “100% accuracy” omtipalar production requirements. Jason
Conquer says he queried whether all the requiresneete within his control

[13] The parties do agree that they operated frawmdmhber 2004 under the terms of the revised
agreement, including the position description sgtbut the responsibilities and typical activities,
relationships and required attributes of the rdl&rmder Manager. However Mr Conquer did not
sign and return the agreement and Ms Evison dighatue this with him. Jason Conquer says that
this was because she knew of his objection to sointlee KPIs. Ms Evison says that he had gone
on pre-arranged annual leave until 27 November ateng presented with the revised agreement,
then his mother was ill and she did not want teguee him in any way.

[14] Jason Conguer was on extended leave from $ifhglthe period from 24 January through to
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14 March 2005 during which time his mother died.

[15] On 22 March 2005 SPL provided a restructugmgposal for the grading/operations area to
Jason Conquer and Mr Schwalger. The proposal wasake redundant the positions of Grader
Manager and Grader Operator. New positions of &rderoduction Supervisor (“GPS”) and
Grader Inwards were to be created. No redundanti@sy other positions were proposed.

[16] The proposal referred to gaining efficiencks refining old systems and procedures in the
production area, introducing KPIs and *“eliminatiai duplication of functions, roles and
processes”.

[17] The proposal advised that they could apply riew positions and tha@pplicants will be
assessed against the requirements for the roleingaknto account the interview and past
performancé If the applicant was unsuccessful, the propssatied that:

[a]t that stage, we will look to see if there arryasuitable alternative positions for you within
the Status Produce Ltd/Turners and Growers Gro8pould we be unable to secure a suitable
alternative position for you then you will be addsof the disestablishment of your current role.

[18] Jason Conquer and Mr Schwalger provided writesponses to the proposal, both suggesting
that two positions were needed to carry the woek ttione by the manager and operator.

[19] On 1 April Mr Gascoine, Ms Evison and Mr Anden met with Mr Schwalger and Jason
Conquer. Minutes of the meeting made by Ms Evismord that Mr Gascoine expressed concern
“over whether both staff members had grasped wigtcompany was trying to achieve with the
restructure of the production area”. Some resdiisds for quality, purchasing and tomato
washing would be shifted to other roles.

[20] After the meeting SPL confirmed its restruatgr proposal. Both Jason Conquer and Mr
Schwalger were given the opportunity to apply feg GPS role and did so.

[21] SPL has decided that the assessment of caedidar the role would be conducted by an
external recruitment consultant. The applicantsmleted a personality profile questionnaire and
were interviewed by the consultant.

[22] The consultant recommended the appointmeMrdbchwalger.

[23] Jason Conquer was advised on 29 April thatvle unsuccessful in his application. He was
told he would be advised of any suitable rolehadrganisation that he might like to apply for and

would need to go through the recruitment and selegirocess to determine his suitability for any

role. Ms Evision told him that there were vacaadi@ a grader’s job (an operative-level position)

and a logistics co-ordinator (a supervisory positet the same level as the GPS job he had
unsuccessfully applied for). She also said thezeevjobs available as a truck driver in the Turners
& Growers Group. He was asked whether he wasdsted in applying for any of those roles or

had any suggestions. He was offered the oppoyttmitake annual leave to consider what to do
and told of counselling services. He told the camp representatives that he would not be
responding until he had taken legal advice.

[24] He did not attend work from 2 May. Negotmats between his lawyer and Ms Evison did not
resolve the issues between the parties, includingtiver the redundancy was genuine and whether
there was a suitable alternative role for him. I8nMay Jason Conquer’s lawyer advised that he
intended raising a personal grievance if he werdemmadundant. On 20 May Ms Evison advised in
writing that the role held by Jason Conquer wasimédnt. In accordance with his employment
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agreement he was to be paid four weeks’ wagegundf notice, any outstanding annual leave, and
redundancy compensation of ten weeks’ wages. Healsd to be provided with a certificate of
service.

[25] An issue arose in the negotiations betweenpiéagies over whether Jason Conquer had or
would be offered a customer representative rold Witrners and Growers. Mr Booth, a manager in
another part of the group, had met with Jason Cenamnd discussed prospects for this. The
company had a policy providing that people mademdednt could not be appointed to new roles in
the Group for at least two years. The company dgréed to waive the normal two year stand-
down period if the role were fully developed.

[26] Jason Conquer filed a personal grievance aatdin with the Authority on 30 May.
I ssues

[27] The overriding issue is whether the dismigealreasons of redundancy was justified in all the

circumstances. To determine that issue, the fatigussues need to addressed:

* Whether the redundancy was for genuine commeregsdans or motivated by ulterior purposes;
and

* whether, even if for genuine commercial reasons,rddundancy was nevertheless for mixed
motives, and if so, what was the predominant re&siotihhe redundancy; and

* whether, in any event, the redundancy proposal iamglementation was carried out in the
manner of a fair and reasonable employer; and

» if the dismissal were unjustified, whether any rdmas are warranted, after considering any
mitigation required of the applicant, and any citniion to the problem made by the applicant.

L egal framework

[28] The applicant's employment agreement definedundancy asd' situation where your
position is wholly or partly surplus to the Companyeeds’ It provided for one month’s notice on
termination of the employment and redundancy corsgion on a ‘6+2’ formula.

[29] The agreement incorporated a “position proéfigetting out the duties required “at the
commencement of this agreement”. It also stated:

Due to the changing nature of the business, you ait&y be required to undertake any other
reasonable duties within your capabilities in adufitto those specified. Such a change shall
not be a variation of this agreement, unless itstibutes a substantial change in the nature of
the employment.

[30] In addition to its contractual obligationsgethespondent had a statutory duty to act in good
faith in making its redundancy proposal and dismgghe applicant for redundancy, including
providing access to relevant information and anoojymity to comment of the information before
the decision was made.

* Genuineness of redundancy
[31] An employer is entitled to make its busineszrenefficient and a worker does not have a right

to continued employment if the business can bemare efficiently without that positich.Where
an employer decides as a matter of commercial jetgrthat there are too many employees in a

1 GN Hale and Son Ltd v Wellington Caretakers anda@ées IUWERNZ Sel Cas 843, 848 (CA)
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particular area, it is for the employer as a maitdyusiness judgment to decide on the restruagurin
strategy, what positions should be dispensed with whether an employee whose job has
disappeared should be offered another positiomlse in the business.

[32] While the Authority or Court does not subgituts view for the business judgement of the
employer, the genuineness of any redundancy detation can be reviewed. If it is not one an
employer acting reasonably and in good faith ctwalde reached, it may be impeacfed.

[33] An employer must provide an adequate commkeexiplanation for the course adopfed:he
usual rule, subject to any contractual dutiesh& an employer justifying the disestablishment of
an existing position must show that the work baloge by the holder of the position is no longer
needed by the employer. The inquiry is not as tether there is merely a rearrangement or
renaming of functions but whether the work to bdgrened has disappeared. The mix of activities
making up the job content may alter but if the wisrlstill there and needs to be done, it cannot be
said that the incumbents are redundant. Wheth@&baig the same with a change of focus or
emphasis or is a different position, requiring eliéint work, different skills or a different kind of
worker, is a question of fact and degree to berdeted exclusively and conclusively by the
evidence. The test developed by the Courts to assist inimyatkis assessment asks the question:
Would a reasonable person, taking into accountrtaiire, terms and conditions of each position
and the characteristics of the [worker], considbat there was sufficient difference to break the
essential continuity of employmeht?

[34] In the present case, the contractual obligatiequired that the employer show that the
position was “wholly or partly surplus to the Compga needs”. The duties or work to be done
was set out in the position profile with a contwattprovision that these could be altered by the
employer to meet the changing nature of its busimeevided that the altered duties were not a
“substantial change” in the nature of the job.

[35] Inadequate consultation and inadequate exjdoradf redeployment possibilities may cast
doubt on the genuineness of an alleged redundartdgwever the genuineness of the redundancy
of a position once established cannot be negatedfaijure to offer a different positich.

* Alleged ulterior purpose or mixed motive
[36] Redundancy is determined in relation to thsifan not the incumberft.

[37] The integrity of a restructuring scheme, ewshere motivated by genuine operational
requirements, may be compromised by its applicatmparticular individuals for reasons other
than that their jobs have gone. Where the seleafoan employer for redundancy is “tainted by
some inappropriate motive” and the redundancy issking another and different reason”, the
worker will have a valid grievanc®8.

[38] The grievant raising an allegation of an eegired dismissal has the burden of convincing the
Authority that the theory has substance.

2 Aoraki v McGavinf1998] 1 ERNZ 601, 618 (CA)

® NZ Fasteners Stainless Ltd v Thwai2800] 1 ERNZ 739, 747 (CA)

* GN Hale above, a851 (CA)

®> McCulloch v NZ Fire Service Commissidi998] 3 ERNZ 378, 390-2 (EC)
® Auckland Regional Council v Sangd®99] 2 ERNZ 597, 604 (CA)

" Aoraki, above, a618;NZ Fasteners Stainless Ltdbove, a747

8 NZ Fastenersabove, af47

°® NZ Fastenersabove, af47

19 savage v Unlimited Architecture L{H999] 2 ERNZ 40, 49-50 (EC)



[39] Where the Authority finds “mixed motives” — @u as genuine business reasons but with
underlying personality or performance concétrsthe employer bears the burden in justifying a
redundancy dismissal of persuading the Authorigt tine redundancy was both genuine and the
predominant motive or reason for dismissal. If phedominant motive was a genuine commercial
decision, the dismissal will be justified if cadi®ut in a fair manner. If the predominant motive
was for another reason, the dismissal will be uifjed."*> An important indicator of whether a
redundancy was for genuine commercial reasons ethgh the employer can show “a significant
paper trail or other solid foundation of evidencem@nstrating its consideration of a
reorganisation™?

* Procedural fairness

[40] A just employer — subject to mutual obligasoof confidence, trust and fair dealing and the

statutory duty of good faith — will consult on aloedancy proposal and implement any redundancy
decision in a fair and sensitive way. Fair treattmaay call for counselling, career and financial

advice, retraining and related financial supgbrtThis requires more than “going through the

motions” and will not justify a course of condudriged out in a way that bruises rather than

reasonably minimises the impact on the empldyee.

Alleged ulterior motivation for redundancy

[41] While the burden of justification ultimatelyet with the employer, having raised the
allegation of ulterior motives, the applicant hias burden of establishing that the redundancy was
motivated by a desire of the employer to remove. him

[42] The applicant relies on five sets of circumsts or events to support the allegation:

(i) antagonism between Mr Anderson, (who develofedrestructuring proposal in which Jason
Conquer’s job was to be made redundant) and the@srfamily members;

(i) his refusal to accept KPIs proposed in Noveni#4;

(iif) a conversation between Mr Schwalger and Mis€éane in late November 2004 which Mr
Schwalger was allegedly asked if he would like adlte Grader Manager’s job;

(iv) exclusion of his name from a contact list goed to a key client in February 2005;and

(v) not being included in training seminars heldIBL.

Conflict between Conquers and Mr Anderson

[43] | find there were significant tensions in twerking relationships between Mr Anderson and
each of the Conquer family which arose during theegration of three formerly-independent
packhouses onto one site at Mangere.

[44] In January 2004 Mrs Conquer, who was respdaddr quality assurance, and Mr Anderson
had a “shouting match” in front of packhouse stdffaccept Trevor Conquer’s evidence that this
resulted in a meeting that he conducted and wabo#d Mrs Conquer and Mr Anderson regarding
the behaviour expected of them.

" The example given iNelson Aero Club Inc v Palméunreported, EC Wellington, 7 March 2000, WC10A/0Gdge
Shaw)

2 Forest Park (NZ) Ltd v Adanj2000] 2 ERNZ 310, 322 (EC)

3 Rolls v Wellington Gas Cjd998] 3 ERNZ 116, 123 (EC)

1% poraki, above, a619 and 631 (CA)

15 Coutts Cars Ltd v Bagulgg2001] 1 ERNZ 660, 673 (CA)
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[45] That there was a warning from Trevor ConqueMt Anderson is confirmed by the text of a
written letter of warning prepared by Ms EvisonApril 2004. It refers to the letter being a
“second warning”. An email at that time from Msig&wn to Trevor Conquer, recounting a
conversation with Mr Anderson, suggests that henditiregard a previous warning from Trevor
Conquer as an “official” warning.

[46] However there is no doubt that Mr Anderson ilideive a final written warning from SPL in
April 2004. This followed a disciplinary meetingstigated by Trevor Conquer and conducted by
Mr Gascoine. It concerned the way in which Mr Arsda dealt with a worker who had left the
packhouse unlocked. The final written warning désd Mr Anderson’s behaviour as “totally
inappropriate and unacceptable”.

[47] Mr Anderson’s evidence was that he believeat tincident arose from failures by Trevor
Conquer and Jason Conquer. He had similar viewb®wcause of problems in the 2004 mandarin
season.

[48] Jason Conquer’s evidence was that those prableere caused by fruit quality being lower
than expected, variations in expected volumes gagment breakdowns. Mr Anderson, however,
saw Jason Conquer as being responsible for orgemmahproblems which included the arrival of
trucks not being properly co-ordinated, poor caumptand reconciling of bins and crates and
incorrect orders being sent out.

[49] The concerns of the client — a ‘big playerivere made known at the highest levels of the
Turners and Growers Group. The Group’s managirgcttir made enquiries of Mr Gascoine who,
in turn, delegated the task of addressing and mplthe problems to Mr Anderson as Operations
Manager.

[50] Ms Evison, in evidence which she said resuftedh her discussions with Mr Gascoine and
Mr Anderson, saw the problem with the packhouseesrsg that:

all communications were being funnelled throughodaswhich resulted in slow and inconsistent
passing of information and messages to relevamr fRupervisors and team leaders. It impeded
packhouse performance and created operational error

[51] Although Mr Anderson clearly had concerns abebat he regarded as poor performance by
Jason Conquer during 2004, there was no evidemtééhattempted to address them directly with
Jason Conquer. Mr Schwalger did, however, giveleawie of “two or three arguments in the

packhouse” between Jason Conquer and Mr Anderson.

Proposal of KPIs in November 2004

[52] Itis in this context that the KPIs proposedNovember are to be considered. They set out
expectations of “100% compliance” with targets &fficient use of the grading machine, the
production schedule and qualify standards. Theluded a requirement for “100% compliance
with staff following security procedures”. Othdems referred to “zero downtime” and “zero
unhandled discrepancies” and “zero validated negd¢iedback”.

[53] Jason Conquer was the only person in the padd presented with proposed KPIs. Ms
Evison’s evidence was that while he was the fiesspn presented with KPIs, the company planned
to develop KPIs throughout the packhouse. Howehgrthe time of the investigation meeting,
more than 12 months later, no other packhouselséatf been presented with KPIs.

[54] | prefer Jason Conquer’s evidence, contrarthad of Ms Evison, that he did raise concerns
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with her and Mr Anderson about the job descriptonl KPIs and told them he would not sign a
revised employment agreement until those concemsre vesolved. The details of his evidence on
this point were consistent with the dates on abladocuments. | would have expected Ms

Evison, as a human resources professional, to imade some notes or record of her discussion
with Jason Conquer at the time — which, if taked anoduced in the investigation might have

assisted SPL’s case — but she did not. Jason €oadaxplanation of having expressed reluctance,
is also be consistent with the uncontested evidématehe was at work from 27 November 2004 to
24 January 2005 but was not asked to discuss hisecos about the KPIs or to sign and return the
agreement.

[55] From these events | find that is more likdtan not that the company representatives formed
the view that what they saw as performance issuiéls Jason Conquer running the grading
operation would not be resolved through a reviséddescription and KPIs.

Alleged job offer to Mr Schwalger

[56] Trevor Conquer’s evidence was that Mr Schwaltpld him in late November 2004 of a
conversation with Mr Gascoine and Mr Anderson inoviMr Gascoine asked Mr Schwalger how
he would like Jason’s job. At the time Jason Camnguas on annual leave and Mr Schwalger was
acting as Grader Manager.

[57] Mr Schwalger’s evidence was that he had talteedrevor Conquer about the conversation
but that he had not said that Mr Gascoine had a#gk&dr Schwalgerwould like to run the
packhouse. Mr Gascoine’s evidence was that hedaskeSchwalger how héked running the
packhouse because Mr Schwalger had been actinbeagrader manager in Jason Conquer’'s
absence on annual leave and that Mrs Conquer’srakiiness would most likely result in Jason
Conquer needing to be away for further periods.

[58] | am not satisfied that the evidence is sidfitly reliable to conclude that Mr Gascoine did
suggest to Mr Schwalger at that time that he wgelidJason Conquer’s job and run the packhouse.
It is clear, however, that Trevor Conquer took tingplication following his conversation with Mr
Schwalger and passed that view on to Jason Conquer.

Exclusion from contact list

[59] In February 2005 Mr Anderson provided a keerd with contact details for SPL staff that
the client would need to deal with in preparationdnd during the upcoming mandarin season in
April. He did not include Jason Conquer’'s namegrovided Mr Schwalger’s instead.

[60] | do not accept the applicant’s submissiort th&s was an indicator of a pre-determined plan
by SPL to have Jason Conquer removed by April.h&ataccept Mr Anderson’s evidence that he
left out Jason Conquer’'s name because at the tinmgeparing the list, Jason Conquer was on
extended bereavement leave. The list was easilgtaple on his return.

Non-inclusion in training seminars
[61] | accept the evidence of SPL witnesses thatstiminars that Jason Conquer considered he

was excluded from were training sessions intendwd staff working at other levels in the
organisation.



Conclusion

[62] While such matters are inherently difficult fmove, having considered the evidence as
carefully as | can, | find that the applicant hast met the burden of establishing that the
redundancy was motivatesblelyby an ulterior motive. However it is clear that Mnderson and
Mr Gascoine had concerns about the performancdefpackhouse during the 2004 mandarin
season and saw the performance of Jason Conguke irole of Grader Manager as, at least, a
major part of that problem. While Mr Anderson désed it as an organisational issue, it was clear
from his evidence, and that of the other SPL weresthat Mr Gascoine and Mr Anderson were
concerned about the personal performance of Jasogu@r. Mr Anderson had clashed with each
of the Conquer family and he was the manager cdangéh dealing with ‘the problem’. By late
November 2004, following Jason Conquer’s respoaggraposed KPIs, Mr Anderson more likely
than not formed the view that the applicant wasstast to change and that solutions to the
packhouse problems would need to be achieved &r athys.

[63] While the performance concerns with Jason @engnay not have amounted to a sole

ulterior motive for the redundancy proposal, | amisfied they may have contributed to a “mixed

motive”. If that motive were the predominant reagor the redundancy, the resulting dismissal

may be unjustified. However before considering thaue, it must be established that there were
genuine commercial reasons for making the posdfo@rader Manager redundant. The burden for
establishing that rests with the employer.

Genuine commercial reason for redundancy proposal

[64] The evidence of SPL witnesses was that theneancy of the Grader Manager and Grader
Operator positions was for the genuine commereiasons of removing duplication between roles
and to improve communication and organisationatiefficy in the packhouse.

[65] They emphasised that the redundancy was rfobst cutting exercise”. For that reason |
have not taken into account a submission of thporedent that the lower pay rate offered to the
GPS should be considered as part of the releviatetice between the roles.

[66] The process of considering the genuinenessreflundancy was put this wayWilkinson v
Wairarapa Crown Health Enterprise Limit¢ti999] 2 ERNZ 133, 144 (EC):

A genuine redundancy can justify a dismissal. Refoere can be a genuine redundancy, there
must be a redundancy. The general test asks whisthgob content has gone. If the job content
substantially remains but the employer wants te dgive position to somebody else, then it
cannot justifiably dismiss the incumbent but mitkiee negotiate a consensual exit package or,
if dismissing the employee against the employa;pay compensation as for an unjustifiable
dismissal. This is because it is ordinarily unneegg to displace the incumbent when all that is
required is that she should upgrade her skills ccept a change in focus or emphasis. [...]

However, it is open to the parties to an employngentract to agree upon a wider definition of
redundancy, permitting the displacement of empleymen where their job function has not
disappeared. [...]

Does the particular contract authorise an approatiore liberal to the employer than the
general rule? This is primarily a question of faotd of construction of the contract. ... In
particular, whether a position is new or the sansesinot depend on how skilful may have been
the art of the person composing the job descrigtien it is a question of whether what has
happened amounts to a redundancy situation eitrererplly or under any special wider
definition in the contract.
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[67] The present applicant's employment agreemeaviged that redundancy was ‘Situation
where your position is wholly or partly surplus tbe Company’s neells As a matter of
construction of the agreement | do not considet i@ use of the word “partly” allows any small
superfluity in the role to fall within the redundandefinition. That clause must be considered in
the context of the whole agreement, which in tlasecincluded a change of duties clause. This
provided that changes of duties would not amouna teariation of the agreement unless they
constituted “a substantial change in the natur¢ghefemployment”. In this context, the partial
superfluity provided for in this particular redumdg definition, | find, needed to be such as to
amount to a substantial, albeit not entire, chaadke job content.

[68] On this basis, | turn to consider the issuembiether the job content differed substantially
between the position of Grader Manager and the |GP.S

[69] Ms Evison’s evidence was that she and Mr Aederdrafted the GPS job description using
existing wording from position descriptions for tGeader Manager and the logistics co-ordinator.
There was no job description for the grader operadte and they relied on Mr Anderson’s
understanding of what the job entailed at the Mamgbled and the previous Tuakau shed.

[70] | examined the Grader Manager and GPS job rgggms on a line-by-line basis with
witnesses for each party. They run over three gadesponsibilities are set out under the same
headings in each job description. There are saim@nastrative tasks, and health and safety duties
not transferred from the Manager’s role to the GBI8. The required personal and technical
attributes and experience are virtually identicdlhe key differences are under the “Production”
heading. Four responsibilities to “co-ordinatettwvarious team leaders are specified. There is
nothing to suggest that these were not existingirements of the Manager’s role, however well
Jason Conquer may or may not have met those exjpestan the 2004 mandarin season.

[71] Under the same “Production” heading there three tasks relating to the operation of the
grading and labelling equipment which Jason Conqueepted were primarily tasks of the Grader
Operator rather than Manager. However | do nosictan that those tasks amounted to more than a
change of focus if required of Jason Conquer anck wathin the scope of the change of duties
clause in his employment agreement.

[72] The only other significant change was oneitofdr status — the GPS role was to be described
as a supervisor rather than a manager. Howevestéited “staff management” responsibilities are
identical in every key respect to that of the Grddanager job description. The GPS role was also
still in the same relative level of the hierarchytite organisational structure and reports direttily
the Operations Manager, as had the Grader Manager.

[73] On the basis of the evidence from the docusmend what | was told by Jason Conquer, Mr
Schwalger and the company representatives, | amsfiedtthat the work of the new Grading
Supervisor was to be substantially the same asofhéite Grading Manager, although differently
proportioned in some of the elements under the Ritaeh heading, with more work required under
some of those elements. All of the work was withie job that the Grading Manager was employed
to do and within the work that SPL was entitledréquire Jason Conquer to carry out under his
employment agreement in return for his salary. ¥¢hange might have been required was nothing
more than a change of focus or emphasis — partiguda express emphasis on co-ordination and
communication.

[74] In short, | am satisfied that a reasonablesper taking into account the nature, terms and
conditions of each position would not consider tthere was sufficient difference to break the
essential continuity of employment.
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[75] The respondent’s justification of the changenacessary to remove duplication of tasks and
roles is also not established. Mr Schwalger’'s ena# of his experience in the GPS role was that
although he initially spent more time actually agierg the grading machine, he had trained one
worker to operate the grading machine in orderive §im enough time to do other work required
in the GPS role. He was also training an additiomarker. This replicates the duplication
supposedly removed by the redundancy of the Giddeager role.

[76] Having examined the respondent’'s evidence los point, | am satisfied that there were
genuine commercial reasons fohangein the packhouse structure — communication and co-
ordination issues were identified — but | am nais$ied that these amounted to genuine reasons for
redundancyof the applicant’s role. The small degree of cleareguired in the job description in
turn required a change of focus for the incumbamdt, some possible adjustment in his skills. If the
company had the view that his performance to datdenit unlikely that he could change his focus
or improve his skills (or his application of exrggi skills), that was an issue it had to address
through performance management. If performancaaagments were necessary and he did not
improve through that process, the respondent withdd have been entitled to dismiss him. It was
not, | find, entitled to dismiss him at a time wldhe commercial needs may have warranted
improvements but the continuity of job content nietdwle work done was not superfluous to SPL
needs.

[77] The limited “paper trail” explaining the compds reasons for its restructuring proposal
confirms, | find, this conclusion. The proposatgented to Jason Conquer and Mr Schwalger
referred to an overall review of the entire Packhouse structarel will include the position
descriptions, responsibilities, authorities and k@rformance indicators for all staff positions to
the level of a team leader The evidence disclosed no record of analysadenand factors
weighed by SPL representatives at the time of dgwed) the proposal. While there is no minimum
requirement for the analysis that has to be geeerat the course of considering potential
reorganisation of a businetsits absence in this particular case — of a soishtsd business with
professional senior managers and human resourdeeadvmakes the claim that the redundancy
was for genuine reasons less convincing. As due$ilure to develop KPIs for all staff positions.

[78] Having reached this conclusion as to the gegnuess of this redundancy, | do not now need to
consider further any “mixed motive” aspects as ¢hesuld have been relevant only if genuine
business reasons for the redundancy were estadblishe

Fairness of process

[79] Three aspects of the process require somedudonsideration:
(i) involvement of Mr Anderson in developing theoposal,
(i) use of an external consultant to decide GPRSaypment;
(i) discussion about other suitable jobs.

[80] Mr Gascoine’s evidence was that he initiathd testructuring proposal and delegated its
development to Mr Anderson and Ms Evison. Theyp dlsfted the GPS job description. He said
Trevor Conquer, also a senior manager in the SRictste, was not involved, partly due to his
wife’s illness and partly because of “conflict oferest”. He also said he decided to use an eddtern
consultant to interview the two candidates for @feS jobs because he and Mr Anderson were “too
close” to the matter. That fitting concern to aldias or the appearance of bias appears
inconsistent alongside Mr Anderson’s earlier ineshent in developing the proposal and Trevor

% Rolls,above, at 123
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Conquer’s exclusion. The inconsistency inviteggative inference.

[81] The use of an external consultant — and ththatehe used to assess the two candidates for
the GPS role — was not part of the process adwsddson Conquer during the consultation about
the restructuring proposal. He was told that iLS#pted to set up the GPS role, he would be
invited to submit an application. That happenedha¥\did not happen was the process previously
advised of being interviewed by “a panel” and beasgessed for the role “taking into account the
interview and past performance”. Instead JasongG@enwas interviewed by one person — the
consultant — who, according to the SPL witnessasl, mo information on the applicants’ past
performance. The consultant instead relied forét®mmendation on Jason Congquer’'s answers to
a personality profile questionnaire and questiamsypothetical scenarios put during the interview.

[82] The proposal also advised thahbuld [SPL] be unable to secure a suitable altéikga
position for you then you will be advised of the disestablishméntoair current rolé [emphasis
added]. There was no obligation — generally othie specific employment agreement here — to
relocate Jason Conquer to any available job. SRirenl him the opportunity to apply for jobs as
GPS, Logistic Co-ordinator, a lower-level gradimdp jor a truck driver. It criticises him for not
taking further steps to pursue those possibilibessuggest other alternatives. However the
restructuring proposal suggested that SPL would thk initiative in finding him another job — it
was expressed as something they would do “for yoli"did not say: “Should/ou be unable to
secure a suitable alternative position”. Apartrfrtelling him what was available to apply for, no
steps were taken to identify any retraining or otassistance that he might need to meet any
requirements that the company had for such position

[83] The only real initiative taken was by Mr Bopth manager elsewhere in the Turners &
Grower Group, who sought out Trevor Conquer and thecepted a lunch invitation to talk with
Jason Conquer about the prospects of developingseoroer representative role for him in the
Group. | accept Mr Booth’s evidence that he ditlmake an offer of the role and that he did not
initiate the discussion as a representative of SPis efforts went as far as talking with and
securing the agreement of company representatvesiing the Group’s policy of a two-year bar
on re-employing redundant employees, if it werespgne to develop a sales role to offer to Jason
Conquer. The import of Mr Booth’s actions in th&se is really to highlight the contrast between
the initiative that he took — out of family frietdp and industry connections with the Conquers —
with how little was done by Ms Evison, Mr Anderson Mr Gascoine to meet the commitment
made in the restructuring proposal to actively abersalternative roles for Jason Conquer.

Deter mination

[84] For the reasons outlined above, | find tha¢ tlespondent has not met the burden of
establishing there were genuine commercial reafwribe redundancy and did not act as a fair and
reasonable employer in dismissing the applicantrédundancy. The dismissal was not justified.
The applicant has a personal grievance and ideshtit certain remedies.

Remedies

[85] Awarding compensation in a case of this typeolves asking and answering hypothetical
guestions as to how the worker would have beeredlatthe absence of the unjustified dismissal.
The contingencies or vicissitudes of life must Heveed for in making that assessméht.
Contingencies include any factors which might heagilted in the worker leaving the employment
for other reasons such as personal choice, heatthndancy or proper dismissal for cause. Beyond

" Telecom New Zealand Ltd v Nutfg004] 1 ERNZ 315, 329 (CA)



13

the statutory provision for a minimum reimbursemehtost wages, fixing the perceived value of
future losses resulting from the dismissal is @rdigonary exercise. Awards are to be made on a
moderate, principled basis and within reasonabigeaf awards in other cases while accounting
for the actual loss suffered by the worker.

Lost wages

[86] The applicant seeks lost income from the dateredundancy until he finds alternative
employment. His evidence was that he had applrediccessfully for fivgobs in the 28 weeks
from his dismissal to the date of the investigatioeeting. He had also investigated some business
opportunities and is now involved in a businessrele had earned $1500 selling health products.

[87] The applicant is obliged to mitigate his laeghe extent he is able. While he had applied for
only five jobs over 28 weeks, | accept the evideotcéhe applicant and Trevor Conquer that the
circumstances of losing his job with SPL affectesl donfidence in seeking alternative work. He
has also made some money from commission salesuaddrtook a personal development
programme to rebuild his confidence to seek emptym His endeavours to mitigate his loss,
while at the lower end of the scale, were adequate.

[88] | assess the applicant’'s loss of income asuantiiog to eight months (35 weeks) salary,
subject to deductions set out below. | have redthat assessment after allowing for contingencies
including the prospect that future restructuringh@ packhouse might have resulted in changes the
applicant found unpalatable or the genuine reducyahhis role, and that the applicant might have
chosen to leave the job for other reasons. Alklbpagh there were no specific submissions on the
point, it is reasonable to expect that a persothefapplicant’s ability and work experience, as
apparent from his resume and other evidence, waeilable to secure comparable new employment
in the Auckland labour market within that period.

[89] From the assessment of 35 weeks’ lost incorastrhe deducted payments already made to
the applicant of four weeks wages in lieu of noteel a further 10 weeks wages as redundancy
compensation. A further week is deducted for ineaarned in mitigation. The remainder is 20
weeks.

[90] In reimbursement of lost wages, the respondent is ordered to pay to the applicant a sum
equivalent to hissalary for 20 weeks (lesstax) under s123(1)(b) and s128 of the Act.

Compensation for hurt and humiliation

[91] The applicant gave limited evidence on theeekbf distress or hurt he suffered as a result of
the dismissal. He spoke of a loss of confidentlee dismissal and not getting interviews for some
new jobs he applied for made him “felt not wantegvehere”.

[92] Trevor Conquer’'s evidence was that the apptidaad lost motivation and self-esteem. He
also had a “short fuse” and lost his patience dusjports activities in a way he had not done before

[93] The applicant’s belief that Mr Schwalger hageh offered his job as long ago as November
2004 meant the dismissal for redundancy was ndtogks Rather, he was expecting it. | am
satisfied that this was humiliating and warrante@derate award to recognise the hurt inherent in
both the event and manner of the dismissal.

[94] In compensation for the humiliation, loss of dignity and injury to the feelings of the
applicant, the respondent is ordered to pay to the applicant the sum of $8000 (without
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deduction) under s123(1)(c)(i) of the Act.
Contribution
[95] As the unjustified dismissal arises from theK of genuineness in the redundancy decision of
the respondent, the actions of the applicant didghe rise to the grievance and no deduction of
remedies for contributing behaviour by the appliagamequired.

Summary of orders

[96] The respondent is ordered to pay to the applicant by way of remedies for unjustified
dismissal thefollowing:

() A sum equivalent to 20 weekslost salary (lesstax); and
(i) under s123(1)(c)(i) of the Act, compensation of $8000 (without deduction).

Costs

[97] The parties are invited to agree the issueosts between them. If they are unable to do so,
either party may apply for a determination of cdstdshe Authority.

Robin Arthur
Member of Employment Relations Authority



