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DETERMINATION OF THE AUTHORITY

Personal matters

[1] When the statement of problem was filed, it wasedfiin the name of Ms Cameron and

Mr Kyne as first and second applicants but effedyiy given the nature of the factual matrix,

Ms Cameron and Mr Kyne are in effect joint applisaand the determination proceeds on that
basis.

[2] In the intervening period between the filing of gtatement of problem and the investigation
meeting, Ms Cameron and Mr Kyne have married andCslmeron has taken her husband’s name.
However, to avoid any possibility of confusion beem the two applicants, | have chosen to
continue to refer to them in this determinationthy names they were using when the proceedings
were first commenced.

Employment relationship problem

[3] The applicants (Ms Cameron and Mr Kyne) allege ttty have been subjected to an
unjustifiable action of the respondent employedifed which has resulted in disadvantage to them.

[4] Police resist that allegation, first on the footihgt the alleged grievance has been raised out
of time and second on the basis that there is merge of a disadvantage having been suffered.



The environment

[5] Ms Cameron and Mr Kyne were, at the time the allegeevances arose, serving Police
officers working in what is known as thgeat Sectiorof Police in Christchurch city. As such,
Ms Cameron and Mr Kyne were based at the Kioskadh&ziral Square.

[6] Atthe relevant time, the Christchurch City Courmad imposed a liquor ban which applied to
large sections of the inner city. The Beat Sectv@s required to police that liquor ban and in
particular to confiscate liquor from persons whaevearrying it in a public space within the area
that the ban applied to.

[7] In mid-January 2004, Police became aware of agatilen that liquor which was confiscated
from members of the public by members of the BesitiSn was being improperly dealt with by
members of the Beat Section. Specifically, thegation was that Police were confiscating liquor
from persons within the liquor ban area and thenkdrg it themselves.

[8] That allegation (which had been made by other mesnbé Police), was referred to the
District Commander of Police for a decision ashi® appropriate action.

[9] In February 2004, the District Commander made aisdet to institute a criminal
investigation in respect of the allegation with fha&poses of establishing, first if there had been
criminal offending by members of Beat Section, aadond to establish if the procedure for dealing
with confiscated liquor was appropriate or needsdification.

[10] As part of that decision taken by the District Coamder, it was determined that there be
effectively an audit of the liquor held in the Gadinal Square Kisok. Amongst other things, this
audit was to establish ownership of the subjectdiq

[11] The essence of the applicants’ first complaint Whresults in their disadvantage claim
revolves around the investigation by Police to WHibave just referred. It is something of an ever
simplification but nonetheless helpful shorthand identify this investigation from Police’s
perspective as eriminal investigation whereas the applicants’ argumessgentially that Police, in
pursuing a criminal investigation, ignored or mimsed their employment obligations.

[12] The applicants relied particularly on a meeting thay attended on 24 February 2004. Also
present at that meeting were other members of #a Bection. The meeting was held in the office
of Acting Inspector Greg Williams who gave evideatéhe investigation meeting.

[13] The applicants say that this meeting v@adisciplinary meeting Inspector Williams resists
that claim and said in his evidence that the mgetias primarily to introduce himself to staff ae th
Acting Area Commander and in relation to the Beadti®n particularly, to indicate the deficiencies
that the audit and investigation process had thrapnn respect of the treatment of confiscated
alcohol.

[14] Inspector Williams specifically denied allegatianade by the applicants that, for instance, he
planned to execute search warrants of staff's hanedgor that he blamed one or more of them for
the prank perpetrated by someone placing a quanftayrplus alcohol on his desk.

[15] The applicants also contend that they sufferedddeatage as a consequence of a rotation
policy implemented by Police which the applicardy svas effectively retrospective in its action.
The investigation conducted by Police in respecthef allegations made about the Beat Section
commenced in January of 2004 and concluded on 1@u#tu2004. On 13 August 2004, the
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applicants became aware of a new Police policy inegu staff to rotate through the various
specialised areas of policing.

[16] It is alleged that this policy required the appiitato find alternative positions (that is,

alternative positions within Police but alternativethe Beat Section deployment) within a short
number of weeks. The applicants’ evidence wasttiet felt failure to find such a fresh position

might result in them being deployed in a sectiayttid not wish to work in.

[17] The applicants further allege that the juxtapositd this new rotation policy with the end of
the investigation into the alleged misuse of caraisd alcohol was more than coincidence.

[18] Both applicants found alternative positions as msequence of this rotation policy, although
neither applicant is particularly happy to have rbderced to leave the Beat Section. Both
applicants continue to be serving Police officers.

| ssues

[19] | propose to consider the questions posed in #gs ander the following headings:
(@ The 90 day rule;
(b) The investigation;

(c) The rotation policy.

The90 day rule

[20] Police say that the matter was not brought to thggntion within 90 days and therefore given
they did not consent to the matter being raisedidetthe 90 days, in the absence of an exceptional
circumstance claim, the matter fails.

[21] Remembering that the complaint alleging impropeatiment of confiscated liquor was raised
in January of 2004 and resulted in decisions b&akgn to investigate in February 2004, a letter
from the Police Association’s Mr Dave McKirdy datetl March 2004 is relevant to the question of
whether the personal grievance was raised in time.

[22] In that letter, Mr McKirdy sets out over four pagesietailed complaint about the criminal
investigation and audit process initiated by Po#igainst the Beat Section’s handling of confiscated
liquor, that action taking place on 13 February£200

[23] At the end of the letter, after a detailed analysisvhat the writer thought was wrong with
Police’s actions, and what Police needed to doubtipose wrongs right, the following words
appear:

Until this action is taken and outstanding issuesalved satisfactorily then | also
reserve personal grievance rights on behalf of mamof the Beat Section,
Sergeant Hurst and Team Policing staff.

[24] Police say thateserving personal grievance rights does not constitutengisa personal
grievance within the meaning of the law. In theateat of this letter, | do not agree with that
assessment.
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[25] In my view, this letter plainly constitutes thegiaig of a personal grievance in respect of a
series of specific and carefully documented aliegat against Police. The employees whose
personal grievances are raised by the letter aarlglidentified and the details about what they
complain of are, in my opinion, set out with suffiat particularity in the body of the letter.

[26] | accept that it might be neater in terms of syrfaxMr McKirdy to use a less discursive
layout but | cannot conceive how Police could fdima view that no grievance has actually been
raised.

[27] In my opinion, it is clear that a grievance hasrbessed in respect of the named officers
(either named by surname or by position); it isckehat the subject-matter of the grievance is; and
it is plain that the referral of the grievance btér dated 31 March 2004 is within 90 days of the
events complained of which principally are evemsl@ February 2004 (the actual search of the
Kiosk premises) and the subsequent meeting in gctimpector Greg Williams’ office on
24 February 2004.

[28] It follows that | do not accept Police’s contentitvat that letter does not constitute the raising
of a grievance in respect of the issues identiinethe letter and in particular issues from Febyuar
2004 pertaining to the search and the intervielmspector Williams’ office.

[29] Having said that, | accept there is force in P&icibmission that simplseservingpersonal
grievance rightsvithout more does not go far enough and may indeed be comgatablPolice
contend) to situations where an employee saysahegontemplating raising a grievance.

[30] However, that is not the situation here. This wia@re than a situation where personal
grievance rights were just reserved. They werervesl after an extensive analysis in a detailed
piece of correspondence about what was wrong arad Rblice needed to do to put things right.
Certainly | think it would be better if Mr McKirdysed the wordaised rather than the word
reservewhen he seeks to tell the employer about a memlakificulty, but | do not propose to
strike the grievance down for that alone.

[31] Of course, that letter can only raise a grievanaespect of the matters referred to therein. It
is necessary to look at another letter in respkettiteapplicants’ grievance about the rotation @oli
By letter dated 24 August 2004, Mr lan Thompson Wiighen was acting for the applicants, wrote
to Police and in another lengthy letter he cargfabts out the complete grievance, including the
grievance relating to the rotation policy.

[32] | am satisfied that in this letter dated 24 Aug@®04, the subsequent elements to the
applicants’ grievance and in particular their coanps about Police’s rotation policy, are properly
raised with the employer.

[33] It follows that in my judgement, all of the elemendf the applicants’ personal grievances
have been properly raised within time with Police.

Theinvestigation

[34] After Police received a complaint from other segviPolice officers that confiscated alcohol
was being improperly handled by Beat Section staffdecision was taken to conduct an
investigation.

[35] As | have already made clear, this investigatios designed to establish first whether there
had been criminal offending and second whetheethad been failures in Police procedure which
needed to be remedied. As a subset of those twoiel requirements of the investigation, Police



5

decided that there would effectively be an audith&f liquor that was actually held on site at the
Kiosk at Cathedral Square, Christchurch.

[36] A search of the Police Kiosk at Cathedral Squaréyistthurch was undertaken on
13 February 2004 and liquor then at the Kiosk veasesi and removed to the Central Police Station
in Christchurch.

[37] The applicants’ initial position was that this wlahvestigation was improper because it
breached their rights as employees and they alsi@ieded, for instance, that the search of premises
at the Kiosk at Cathedral Square was improper Isscthere had been no search warrant obtained.

[38] Their complaints about the nature of the inquirg #éme alleged breach of their employment
rights concerned matters such as the failure at®ob provide all the usual safeguards that would
be expected in an employment investigation, likpraper putting of the allegation, a proper
opportunity to be heard and proper consideraticangfexplanation offered.

[39] Police, in response, point out that the investayatvas a criminal investigation designed to
establish whether there had been criminal offendimgnembers of the Beat Section of Police.
They argued, inter alia, that it was inappropriatéreat serving Police officers any differentlgrin
other members of the community and if there welegations of potential criminal offending, those
allegations had to be investigated in accordande pvoper policing practice, and of course without
fear or favour.

[40] It follows that if that view of matters is to preiahen there is no obligation on the part of

Police to alert Police staff to the inquiries bemgde or to provide any of the usual protections of
an employment investigation because any of thosalysotections would be absolutely counter-

productive in terms of a criminal investigation dooted on a proper basis.

[41] Both of the applicants indicated in their evideticat it was some time after the visit to the
Cathedral Square Kiosk by the investigating officéinat they established (rather informally it
seems) what was going on.

[42] | am satisfied there is no reasonable basis onhwklis Cameron and Mr Kyne can object to
the Police inquiring into the allegation that tHegd been presented with. | am not even sure that
one could say there was in truth a conflict betwibenduty of Police to honour their obligations as
an employer to their staff and their professioralgation to pursue inquiries into alleged criminal
offending.

[43] What | think is determinative of the issue is whts nature of the Police’s inquiries were.
Clearly, the evidence all supports Police’s contenthat they was conducting a criminal inquiry
into allegations that there had been a breach efctiminal law. The persons potentiaity the
frame for that criminal offending, to use a vulgarismere serving Police officers and it would
clearly completely defeat the purpose of that amahiinvestigation to alert any or all of those
serving Police officers about the nature of theauirigs being made.

[44] Accordingly, | find that the Police were indeed danting a criminal inquiry and as a
consequence were not under any obligation to fii&ir normal obligations to their employees as a
good employer would be expected to in the normatsm® of events.

[45] | now need to consider the effect of the interviegtween Acting Inspector Greg Williams
and Ms Cameron and Mr Kyne. This interview toolagal in Inspector Williams’ office on
26 February 2004 and involved Inspector Williamikitey to members of Section 2 of the Beat
Section.
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[46] Section 2 included Ms Cameron and Mr Kyne but atber serving Police staff.

[47] As | have already indicated, Inspector Williamsidance was that this meeting was one of a
number where he sought really to introduce himeRolice officers who would now be under his
command while he was relieving in the position oftiAg Area Controller. The applicants’
evidence was that Inspector Williams spoke onlySextion 2 of the Beat Section but | accept
Inspector Williams’ evidence that he spoke to oteations as well.

[48] The evidence from both Ms Cameron and Mr Kyne & this meeting wasdisciplinary in
nature and allegedly came about because of thgatilbe which Mr Kyne describes in his evidence
astheft as a servantBy this he refers to and means the alleged copsan by Beat Section staff
of confiscated alcohol.

[49] Both Ms Cameron and Mr Kyne gave evidence of tiegatly intimidatory nature of this
interview with Inspector Williams and both say tHaspector Williams made allegations that
confiscated alcohol had been consumed by Beat ddediaff and that Inspector Williams
contemplated out loud the prospect of conductireycdees of Police members’ homes and/or of
conducting covert operations against staff.

[50] Then there was the issue of the liquor left on éasgr Williams’ desk. Inspector Williams’
evidence is that he arrived at work on the morrmh@3 February 2004 (three days before the
meeting with Beat Section staff) to find a bag @ desk containing various items of liquor. The
source of the liquor or any identifying informatias to whose property it was, was absent.

[51] Inspector Williams said that he dealt with thisus$®y speaking to his immediate subordinates
about the need to tighten up on procedures foirtgalith confiscated alcohol.

[52] His evidence was that the meeting he held with Beation staff on 26 February 2004, while
it had its genesis in his desire to have staff r@pg to him know him a little better, did in fact
concentrate on the procedures around the seizidgliaposing of confiscated liquor. He describes
the liquor issue asy primary focusat the meeting. He says that he emphasised #tefoestaff to
follow procedure. Inspector Williams emphasisedhe staff, he said, that their failure to follow
Police procedure in respect of confiscated alcavad the proximate cause of the complaint having
been received and he encouraged staff to retuoiltaving correct procedure.

[53] Inspector Williams denies absolutely that the nmggtvas disciplinary, either in purpose or in
character, denies threatening to search membensési@nd/or conduct covert operations, although
he accepts that he mentioned that in the contesaging that those courses of action had been
considered and rejected.

[54] Inspector Williams absolutely denied the suggestimat he had sought a culprit from Beat
Section 2 for the alcohol put on his desk threesdagviously. He says that that issue simply was
not the focus of the meeting on 26 February 2004.

[55] In particular, Inspector Williams denied sayingleg meeting thate wanted someone to own
up by the end of that day to putting the alcohohondesk This was a specific allegation made by
Ms Cameron and Mr Kyne.

[56] | need to make findings in relation to this meetamgl it is more than usually difficult because
| am being invited to prefer the evidence of onkdewfficer over the evidence of others.

[57] | am satisfied that the evidence suggests thatntBeting was not disciplinary in nature.
Inspector Williams was not personally in chargetid criminal inquiry; he had delegated that
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inquiry to Senior Sergeant Paynter. There waslnggector Williams said in his evidence, no
reason at all for him toonduct interviewsvith staff over the criminal allegation.

[58] Notwithstanding that, Ms Cameron and Mr Kyne's ewvice is that they felt threatened or
intimidated by Inspector Williams’ manner. Insp@cWilliams said in his evidence that he could
not understand how that could be; he said thatdlisussion was essentially about matters of
procedure in dealing with confiscated alcohol ahdt this reference to covert surveillance and
searching of Police members’ houses was a referem@e course of conduct which had been
rejected rather than one which was in contemplation

[59] On the balance of probabilities, | incline to thew that Ms Cameron and Mr Kyne might
have felt threatened by Inspector Williams. Inspe@Villiams, when he gave evidence before the
Authority, was an impressive witness. He has #waied Police manner which might well be seen
somewhat negatively by junior staff who were tieddhe end of a long shift.

[60] Even if Inspector Williams was so forthright in haépproach as to create diffidence or
intimidation in his audience, | am not persuade that constitutes a disadvantage to Ms Cameron
or Mr Kyne in the legal sense of that term. The f&ems to me to be clear that while courtesy is a
virtue much desired in the workplace, its absench® presence of its opposite does not, by itself,
create a personal grievancélew Zealand Woollen Workers IUOW v. DistinctivetWaar New
Zealand[1992] 2 NZILR 438.

Therotation policy

[61] As | have already mentioned, the investigation ialteged wrongdoing by members of the
Beat Section concluded on 18 August 2004. Theeemd suggests that on 13 August 2004 the
applicants became aware of what Ms Cameron refeéored aretrospective rotation policwhich
required that Beat Section staff could not workhat area for more than two years.

[62] The nub of the grievance about this rotation poigcyhe allegation that it is retrospective in
nature and that the policy had its genesis in thieire of Police to find evidence against Beat
Section members for the alleged misuse of confiscalicohol. Both these aspects need to be
examined in turn.

[63] As to the retrospective nature, both Ms CameronMn#&yne gave evidence that when they
were appointed to the Beat Section, they were apgwion in effect an open-ended basis. For
instance, Mr Kyne has this to say in his brief wflence:

5. When | was advised of my transfer to Beat Se¢tweas not made aware in
writing or verbally that the position carried with a two year rotation

policy.

[64] The point about this paragraph from Mr Kyne’s briéfevidence is simply that it confirms
that his appointment (and likewise Ms Cameron’soagment to the Beat Section) was on the
footing that there was, at the time of appointnantway, no requirement that the officer move on
to another section of policing work within a spdriime.

[65] Then, immediately after the investigation into #ikeged misuse of confiscated alcohol was
concluded, it is alleged that Police introduced ti@trospective policy. For instance, Ms Cameron
puts the juxtaposition this way in her evidence:

After failing to gather any evidence implicating mmethe theft of alcohol my
employer introduced a retrospective rotation policy
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[66] | am satisfied on the evidence that the policy Wwhizas introduced by Police was in fact

retrospective, although | am also satisfied thdicBanay not have actually intended that. The
evidence which | heard suggested that the policichvhreated the rotational practice was a draft
document only which emanated from the District Cander and when Police began receiving
complaints about the new policy setting, they prypevisited the matter and clarified the

situation though the policy was never in fact inmpémted.

[67] Unfortunately, both applicants had acted in respdaghe enunciation of the new draft policy
and changed their position, they say, to their diaatage. What they did was they sought
alternative positions within Police in the mistakbglief that they were required to remove
themselves from the Beat Section.

[68] While | am satisfied that there was no mischieémted by Police in this promulgation of a
possible new arrangement, it seems to me plaim@revidence that the applicants believed that the
policy was a firm and formal change, believed tHay had to respond to it by removing
themselves from the Beat Section or risk beingcalied a job they did not want and actually acted
SO as to obtain an alternative position within ko avoid being allocated a position they did not
want.

[69] On the other issue that troubled the applicantsnema the contention that Police had
deliberately created this rotational policy in arde remove staff from the Beat Section having
failed to identify the wrongdoing in respect of ttheposal of confiscated alcohol, | am absolutely
satisfied on the evidence that nothing could bth&rrfrom the truth.

[70] The rotational policy which was proposed was fowider span of staff than simply those
employed in the Beat Section and there is simplycremlible evidence to suggest a policy link
between the end of the investigation into the alt@dsue and the arrival of the new draft rotation

policy.

Determination

[71] In all but one particular respect, | am satisfidthttthe applicants have suffered no
disadvantage. However, in relation to the promisgaof the draft rotational policy, the evidence
is clear that the applicants changed their posstiarreliance on that policy and removed themselves
from the Beat Section which, on their evidence, wask that they enjoyed and were good at.
Further, their evidence suggested that the newtfadswere employed in were not as enjoyable.

[72] It follows that in that particular regard aloneamn satisfied that both Ms Cameron and
Mr Kyne have suffered a disadvantage by an unjabté action by Police, namely by Police
promulgating a draft rotation policy in circumstasavhere a competent employee would develop a
reasonable apprehension that their continued emm@oy/in their present work environment was in
jeopardy and required them to act promptly to obtam alternative position which was at least
partially suitable to their requirements.

[73] | am not satisfied that the extent of the persagrédvance which | have now identified
justifies a significant award of compensation, bam satisfied with the evidence | have received
that the applicants were disadvantaged by therectod Police in this way. | think an award of
$2,500 per applicant under section 123 (c) (iijref Employment Relations Act 2000 would be an
appropriate response to the disadvantage grie\amté make that order accordingly.

[74] | have considered the question of contribution bfiiild no evidence of contribution by either
applicant.



Costs

[75] Costs are reserved.

James Crichton
Member of Employment Relations Authority



