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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (Mr Cust) was employed by the respah@Sullivans Bar) as a duty manager/
doorman. He was dismissed on 31 December 2004leges that his dismissal was unjustified.
Sullivans Bar resists Mr Cust’s claim.

[2] Mr Cust had worked for Sullivans Bar for approxiglgtseven years and at the time of his
dismissal was serving as a duty manager. Mr Sullifor Sullivans Bar, described this roleaas
senior and responsiblene and said that Mr Cusis expected to behave in keeping with this senior
position and set appropriate examples of behaviourother staff Mr Sullivan said that Mr Cust
was one of only two full-time employees at the tiofdis dismissal.

[3] Mr Sullivan gave evidence that the employment iatethip was happy and stable until
December of 2004 when he became anxious about issoes with Mr Cust’s performance.

[4] There was a meeting between Mr Sullivan and Mr Qustl5 December 2004 at which,
according to Mr Sullivan’s evidence, he raised WwithCust specific examples of his concerns and
the areas in which he would like to see improvemdntmediately after that meeting, Mr Sullivan
said that he made notes of that discussion ancethoses were produced at my investigation
meeting.

[5] Mr Cust denies there was a meeting on 15 Decenteragrees that he and Mr Sullivan met
but he regarded it as a minor discussion in whictSMIivancomplained about various thingsle
said thata meeting is where | can call in a representativdind that there was a meeting between
the parties on 15 December and | accept the reoade by Mr Sullivan as a reasonably accurate
note of what transpired at that meeting.
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[6] Mr Sullivan says that after the meeting on 15 DdoermnMr Cust’s attitude to him changed

and whereas previous to the meeting, Mr Sullivanlddnave regarded Mr Cust as a friend as well
as an employee, the relationship seemed to coalfis@ntly after the meeting. He described
Mr Cust as beingvery upsetafter the meeting and saidis attitude towards me changed

significantly.

[7] On 21 December, Mr Sullivan received a text mess$age Mr Cust to indicate that Mr Cust
would be off work sick for a week. There was tlaenexchange between Mr Sullivan and Mr Cust
about the provision of a medical certificate givkat Mr Cust was going to be away for more than
the three days that the employment agreement cpitaeed before a medical certificate had to be
produced.

[8] This request produced a request from Mr Cust thaSMlivan pay for the medical certificate
and Mr Sullivan, sensing that the relationship wafact starting to deteriorate, sought advice from
the Employment Relations info-line which, amongs¢heo things, confirmed to him that the
employer could withhold payment of remuneration tluéhe employee if a medical certificate had
been requested and not provided.

[9] On 27 December 2004, having not received the medgctificate from Mr Cust, Mr Sullivan
left another message on Mr Cust’s cellphone, agsking for the medical certificate. Mr Sullivan
was prompted to make this call because he was dbopay wages and, in the absence of the
medical certificate from Mr Cust, he intended tdw the advice given to him by the Employment
Relations info-line person to the effect that heldavithhold payment in those circumstances.

[10] Mr Sullivan’s evidence was that Mr Cust did noturet his message and accordingly
Mr Sullivan decided not to pay Mr Cust until thettea of the medical certificate was resolved.

[11] Mr Cust, in his evidence, seemed genuinely hutt MaSullivan did not believe that he was

ill. He said that Mr Sullivan hadhosen to disbelieve nme relation to his illness. He accused
Mr Sullivan of acting without good faith to an erapée who had been in his employ for seven
years.

[12] However, Mr Cust readily conceded that the emplaynagreement entitled Mr Sullivan to
ask for a medical certificate, given that Mr Custsvaway for more than three consecutive days.

[13] The medical certificate was eventually provided whdr Cust returned to work on 29
December 2004. Mr Sullivan asked Mr Cust to sivd@nd talk about how he wéeseling about
his workplace Mr Cust was clearly put out by the fact thathael not been paid for the previous
week and Mr Sullivan explained why that was. Th&cuakssion then deteriorated with Mr Cust
acknowledging that he wapsetby not being paid the previous week.

[14] Mr Sullivan says that Mr Cust was abusive aedy aggressive Mr Cust totally denies that
he was abusive. He says he was completely unalylelltand shout because of the throat infection
which had kept him away from the workplace the pmes week. However, Mr Cust agrees that he
swore at Mr Sullivan but he claims that Mr Sullivemore back at him.

[15] In questions from me, Mr Sullivan was adamant tilaatever Mr Cust’s physical limitations
at the time, he was aggressive and abusive. Miv&ulalso denies swearing at Mr Cust although
he admits that he does swear in some circumstaridesSullivan says he was upset by Mr Cust’s
behaviour and said that he had never been spokiey aoyone else in this manner during his time
as an employer.
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[16] Again, Mr Sullivan took written notes of the dissis and reduced them to electronic form
on his computer and a copy of that record was prediwat the investigation meeting. | prefer
Mr Sullivan’s recollection of this meeting to Mr €lis.

[17] This meeting ended, intemperately, with Mr Cust isgqyto Mr Sullivan that unless
Mr Sullivan gave him his wages immediately, he wdadake the money out of the tilMr Sullivan
gave Mr Cust a cheque for the outstanding amoiuit.Sullivan told Mr Cust to take the cheque,
cash it and then go home because he was not edtigiih his attitude and did not think he was in a
fit state to be in the workplace. Mr Sullivan madear to Mr Cust that he would be paid for this
day off and that he wanted him to return to thekptarce the following day.

[18] When the parties spoke again on 30 December, Miv&alindicated to Mr Cust that Mr Cust
would receive a verbal warning for Mr Cust’s beloavithe previous day. Mr Cust, according to
Mr Sullivan, immediately became abusive again.

[19] Mr Sullivan then says that he told Mr Cust thahéf did not cease the abuse, he would get a
written warning. As, according to Mr Sullivan, tebuse did not cease, Mr Sullivan upgraded the
warning to a written warning.

[20] Mr Sullivan then suspended Mr Cust on full paydsearch ... my situation as best | can

[21] On 31 December 2004, in the morning, Mr Sullivarpared a letter proposing further
meeting dates. Later that day, Mr Sullivan spak#t Cust, advised him about the contents of the
letter and indicated to him that he had the righthave the representation of his own choice.
Mr Cust said that he did not think he could obtaipresentation until the second week of January at
the earliest.

[22] Mr Sullivan then sought to obtain back from Mr Ctls#¢ keys to the business and there was
an argument about whether Mr Cust was going taghtiem in or whether Mr Sullivan would pick
them up.

[23] Mr Cust then relented and said he would bring themnd Mr Sullivan’s evidence is that he
told Mr Cust that he was to collect a copy of thé&ten warning together with a copy of the letter
proposing a further meeting in the New Year and, th&en that Mr Cust was no longer on active
duty, he was not to enter the office of the busr@emises.

[24] Mr Cust remembers being told in this telephone eosation to collect the documents
(although as a matter of fact he refused to colleein when he turned up at the workplace later),
but he has no recollection of being told not toigto the office and he accepted in his evidence
before the Authority that he should not have gaone ihe office.

[25] During the course of that afternoon, Mr Cust cante the workplace, deposited the keys as
requested, refused to collect the correspondeneehvitir Sullivan had left with a work colleague
(Mr Sullivan being absent at the time) and enteéhedoffice apparently despite the work colleague
suggesting to him that entering the office was pmapriate.

[26] When Mr Sullivan attempted to confront Mr Cust witie allegation that he had failed to
collect the documents and entered the office dedging told not to, the response from Mr Cust
was that he would not engage again with Mr Sulliwatihnout a representative present.

[27] Mr Sullivan said that the response from Mr Cust hadused him (Mr Sullivan) of harassing
Mr Cust.
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[28] In evidence, Mr Cust said that he did ask Mr Saltivo leave him alone and that he had told
Mr Sullivan on a number of occasions that he wawdtdmeet him without a representative. He said
that Mr Sullivan’s behaviour was starting to make lnneasy. Mr Sullivan denied in evidence that
Mr Cust had ever made a stipulation about havingpesentative except during the telephone
discussion that the two men had on 31 December.

[29] Mr Sullivan reached the conclusion that afternoondismiss Mr Cust based on the two
episodes of abuse (one on 15 December and one @e@8mber), and the failure to obey the
instruction not to enter the office. Mr Sullivamen sent Mr Cust a text message saying that he was
dismissed effective Friday, 31 December, and hievi@d that up with a letter of dismissal dated
the same day.

[30] The nub of Mr Cust’'s grievance is that Mr Sullivdismissed him while he was still on
suspension and without having heard him on theoreafor the dismissal.

Issues
[31] The issues for the Authority can be simply statefbdows:

(& What is the relevant law?
(b) Applying the relevant law, is the dismissal justif?

(c) Are there moneys owed to Mr Cust?

The relevant law

[32] Mr Cust was dismissed from his employment on 31ebdwer 2004. It follows that his
dismissal must be considered in terms of the newfte justification enacted by the passage into
law of the Employment Relations Amendment Act (No2D04 which came into effect on 1
December 2004.

[33] Itis appropriate to set out s.103A in its entirety

103A Test of justification
For the purposes of s 103(1)(a) and (b), the qoestif whether a dismissal or an action
was justifiable must be determined, on an objedbasis, by considering whether the
employer’s actions, and how the employer actedewehat a fair and reasonable
employer would have done in all the circumstandetha time the dismissal or action
occurred.

[34] The first Employment Court decision on the intetatien of sS103A has now issuedir New
Zealand Ltd v. HudsoAC30/06, 30 May 2006. In this decision, Her Hondudge Shaw carefully
analyses the effect of the new statutory enactment.

[35] The first principle that can be distilled from tBeurt’s judgment is that the test requires an
objective assessment of the employer’s actionb@kind that might be contemplated by a neutral
observer.

[36] Indeed, Judge Shaw observes that the test reqairpglgment to be made about the
employer’s conduct by the standardsnfobjective community ideal
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[37] Her Honour reaches the conclusion that the uskeoWwordwould means something different
from the use of the worcbuld as that latter word was used in the decision @Gburt of Appeal in
W&H Newspapers v. Oraf2000] 2 ERNZ 448. In Judge Shaw’s view, whileaage of options
may still be possible for an employer’s action, dipgion chosen by the employer must be evaluated
against a specified objective standard. That stahioch simple terms is the posing of the quest®n,
this what a fair and reasonable employer would ltkore?

[38] Her Honour goes on to say that the use of the wardld in the statutory test effectively
represents a legislative curb on the range of resggan employer can justifiably take.

[39] Judge Shaw formulates the test for the Court aaditiihority as follows:

A particular employer, having followed a proper pess of investigation, is justified in
dismissing an employee for misconduct where theital finds a fair and reasonable
employer would have dismissed in those circumsgance

Is the dismissal justified?

[40] Mr Sullivan says that he dismissed Mr Cust for bmualination. He says that he became
concerned at Mr Cust’'s performance, attempted teeag process with Mr Cust for dealing with
that, was abused for his trouble, responded toahase by issuing first a verbal warning and then a
written warning, and then dismissed Mr Cust afeishys Mr Cust disobeyed a specific instruction
to not enter the office of the employer.

[41] Mr Cust says that heeacted badlyand mademistakesbecause Mr Sullivan was guilty of
manipulationandMr Sullivan launched a campaign to fast track ngnissal

[42] Importantly, Mr Cust says that it was te€k of access to legal advieehich was responsible
for his failure to engage appropriately with Mr Buan to resolve the employment relationship
problem. He says that he told Mr Sullivan thatt thvas the basis of his reluctance to meet with
Mr Sullivan (which of course Mr Sullivan deniesytmotwithstanding that message, Mr Sullivan
continued tdharassMr Cust with a view to getting a meeting organised

[43] The short point really is that the only basis onakhMr Sullivan can hang the decision to
summarily dismiss Mr Cust is Mr Cust’s entry inteetoffice of the workplace, allegedly having
been told not to. This is the only new allegattbat has not otherwise been dealt with. The
allegation of abuse by Mr Cust of Mr Sullivan wasall with by the warnings. Before the dismissal
(indeed on the very day of the dismissal) Mr Saltiwwrote a letter to Mr Cust requesting meetings
early in the New Year after a telephone converadti® same day in which Mr Cust said that he
would not meet Mr Sullivan without a representatwesent.

[44] Having written that letter and by his own testima@nt it off to Mr Cust, within a matter of
some two hours and without giving Mr Cust an opyaity to be heard, Mr Sullivan has clearly lost
patience with Mr Cust after discovering that Mr Chas entered the workplace office without
authority and accordingly has dismissed him byxareessage to Mr Cust’s personal cellphone.

[45] | have little difficulty in finding that Mr Sulliva’s action in dismissing Mr Cust for alleged
misconduct is not the action that a fair and reabtnemployer would have taken.

[46] | have reached this conclusion primarily becauseMaCust himself says, whatever his sins
of omission or commission, he has not been hearth@tive issue. Certainly it is true that he had
discussions with Mr Sullivan in respect of the abissues, and Mr Sullivan had responded to those
by issuing warnings. But even if those warningauexl are, as it were, building blocks for the
eventual dismissal on an unrelated matter, thetfattthere are already warnings on Mr Cust's file
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does not excuse Mr Sullivan his obligation to meh Mr Cust and give him an opportunity to be
heard.

[47] The basic requirements of procedural fairnesspgeby the Labour Court iNew Zealand
Food Processing etc IUOW v. Unilever New Zealard[1990] 1 NZILR 35, require:

(@) Notice to the worker of the specific allegationsnoisconduct that the worker has to
answer and the likely consequences if those ansaversnsatisfactory;

(b) Areal opportunity for the worker to be heard;
(c) Anunbiased consideration of the worker’s explanati

[48] In looking at the matter in the round, | do not sidler that Mr Sullivan has met any of his

obligations in a procedural sense. | think thasaaupport the conclusion that Mr Sullivan lost
patience suddenly with Mr Cust, having discovelsat Mr Cust had allegedly breached a specific
instruction not to enter the workplace office, ahdt Mr Sullivan made the decision to dismiss
Mr Cust within a very short period of time aftetasdishing from another employee that Mr Cust
had entered the workplace office.

[49] The decision to dismiss was not only made withirsheort timeframe of Mr Sullivan
discovering Mr Cust had entered the workplace efflaut it was made within a matter of hours of
Mr Sullivan having carefully written to Mr Cust apdoposed two potential meeting dates when the
two of them could have a meeting with Mr Cust'sdlegepresentative present to discuss their
differences.

[50] Further and finally, Mr Sullivan simply notified MZust of the decision that he had taken by a
text message to Mr Cust’s cellphone. No opporyuwihatever was given to Mr Cust to comment
on the matters that Mr Sullivan was concerned ghouiffer an explanation, to offer any mitigation
at all of Mr Cust’s alleged misconduct.

[51] In all these circumstances, | have no hesitatioatexer in reaching the conclusion that the
dismissal of Mr Cust by Mr Sullivan is not the daon that a fair and reasonable employer would
have made.

Determination

[52] It follows from the foregoing analysis that | hdlgiat the decision to dismiss is unsafe and
therefore | find that Mr Cust does have a persaravance on the grounds of an unjustified
dismissal of him by his employer, Sullivans Bar.

[53] Having reached that conclusion, it follows thated to consider the question of contribution.
| need to make clear that, despite my finding ghldault against Sullivans Bar, | do not thinkttha

Mr Sullivan was activated by malice and | absolteject Mr Cust’s suggestion that Mr Sullivan

launched a campaign to fast track my dismissdl do not think the evidence supports that
contention for a moment. | thought Mr Sullivan was honest and trustworthy witness who had
done his best in trying and difficult circumstantesneet his obligations as a good employer.

[54] In particular, | accept Mr Sullivan’s evidence thdt Cust did not emphasise (as Mr Cust
claims) that the reason he was unwilling to meetSuitivan to discuss matters was a function of
his inability to obtain legal advice. | accept Bullivan’s evidence that the only occasion when tha
position was clear was in the telephone discusiahthe two men had at about 12.15pm on 31
December 2004 which was in fact, as it turned it Jast day of Mr Cust’s employment.
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[55] 1 also think that, despite the fact that | haveatly found that Mr Sullivan had dealt with the
complaints about abuse and aggressive behaviomr fto Cust directed at Mr Sullivan, Mr Cust’s
own evidence and submissions on his own behalf aeladge that he was difficult and he
attributes all of that to what he regarded as agitforward case of sick leave. Mr Cust accuses
Mr Sullivan of manipulatingthe sick leave issue. Again, | do not accept thatevidence supports
such a contention.

[56] Mr Cust acknowledged in his oral evidence that i%ahls Bar was entitled to a medical
certificate because of the length of his sick lealvgence.

[57] Mr Cust acknowledges makingistakes although he claims that he never gave Mr Sullivan
any reason to mistrust him.

[58] | am satisfied that Mr Cust was thrown by the sielave issue and that the relationship
between the parties steadily deteriorated frompbatt. | am also satisfied that Mr Cust’s resons
to the sick leave issue was unfair and unreasorsataléhat Mr Sullivan did nothing wrong.

[59] Further, | am satisfied that Mr Cust indulged isustained period of abuse of Mr Sullivan and
notwithstanding the fact that that was respondedbytahe employer, the very short timeframe
between those meetings where the abuse happendleatetmination date, entitles me to consider
the effect of that abuse as part of Mr Cust’s gbatron to his own misfortune.

[60] Put shortly, if Mr Cust had behaved honourably atetently, instead of badly, then
Mr Sullivan might not have lost his patience with @ust and terminated his employment.

[61] Accordingly, while | find that Mr Cust has been wsiifiably dismissed, | consider that his
contribution to that dismissal is 100% and accagyih decline to award any remedies.

Costs
[62] Costs are to lie where they fall.

James Crichton
Member of Employment Relations Authority



