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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant (CPC) claims that the respondentDMnlop, owes it $5,046
because it overpaid him 300 hours of wages and38&5pr loss of profits as a result
of alleged breaches by Mr Dunlop of his duties offeentiality under the parties’
employment agreement. At the investigation mee@RC withdrew its claim for
breaches of the clause in the employment agreepretibiting Mr Dunlop from
undertaking other employment without its prior cemts It accepted that this did not
bind Mr Dunlop once he had left its employment. Dnlop denies both remaining

claims.

[2] In a previous determination, another Authority Memlletermined, after a
full investigation, that Mr Dunlop had been unjtiably dismissed and that he was

owed three weeks pay in lieu of notice and holigay. Given that that determination
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has not been challenged, | have accepted all fysdim that determination as binding

on the parties.

[3] As a result, but also from further information gatd during the Authority’s

investigation, | am able to conclude that CPC elygdoMr Dunlop as a salesperson
selling specialised cleaning products, commencimgmoabout 31 March 2008. For
the first two years or so of his employment Mr Dapreported directly to the then
General Manager, although | note that he also wpsrsised by the Sales Manager.
The General Manager provided Mr Dunlop with a wnttemployment agreement.
The contents of the employment agreement were deresd and discussed and a

minor change was made, although Mr Dunlop neveirmet a signed copy.

[4] That employment agreement contained two relevaaisels. The first was
that the ordinary hours of work were not to be l@ss 40 hours, at times set by the
company after consultation with the employee. InDinlop’s case, the ordinary

hours were 8am to 5pm, Monday to Friday, as pral/fde in his job description.
[5] The other relevant clause relates to confidenyialit states:

The Employee will during the term of this agreenteante access to
and become acquainted with confidential and prdprieinformation
about the Company and its business.

This confidential information is a valuable, spé@ad unique asset
belonging to the Company and its subsidiariesindtudes but is not
limited to, such things as: manufacturing methogispcesses,
techniques, products, financial information, traslecrets, customer
lists, manuals, kits, drawings, specifications,ipment, files, pricing
details, financial performance records, sales infiation, budgets,
plans, operational and logistical systems, strataggd analysis, and
any other information and property which is ownedtlhhe Company
or which is used in or in respect of the operatdithe business.

All confidential information shall remain the sobnd exclusive
property of the Company.

While employed by the Company, and without lingtaiin point of
time following termination of the Employee’'s empleynt, the
Employee agrees not to disclose or use confidemtigdrmation
without the prior authorisation of the Company.

The Employee’s right to pursue work following teration of the
employment that utilises their skills, knowledgel axperience is
recognised. The Company however reserves the tigptotect its
business interests.
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[6] Mr Dunlop’'s employment ended on 1June 2010 on ¢meunds of
redundancy. Mr Dunlop found employment straightbgwvith a previous employer,
not in the cleaning industry. He worked there $ewveral months, before taking up
employment with a competitor to CPC, where he agaimked with his previous

Sales Manger.
Overpayment of wages

[7] Mr Dunlop worked in a voluntary capacity as a Dd éocommunity radio

station for 3 hours per week every Monday afternobtr Parbhu, CPC’s Managing
Director, claims that he was unaware of this arat ¥r Dunlop was obliged to be
working for it. CPC therefore seeks that portidrhis salary to be paid back to the

company.

[8] However, | accept the evidence of Mr Dunlop’s forngales Manager and
that of Mr Dunlop, that Mr Dunlop informed the Sal®&anager of this regular
commitment and that the Sales Manager was giveauli®rity to approve it by the
General Manager and Mr Parbhu. The Sales ManageMa Dunlop agreed that the
time would be made up and I note that Mr Dunlogmfivorked on Saturdays. On the
balance of probabilities, it seems more likely thext that had the arrangement not
been approved, then it would have come to the Gémdanager’s or Mr Parbhu’s
attention at some point in the more than two ydaas Mr Dunlop worked for CPC
and would have been raised with him, which it was nGiven therefore that Mr
Dunlop’s unpaid stints as a DJ were authorisedthatthe time was made up, CPC’s

claim is dismissed.
Confidentiality clause

[9] In Product (NZ) Ltd v. MorganNo0.3)[1993] 2 ERNZ 1034, the Employment
Court applied the following propositions of law cenning departing employees, as
set out by the High Court iReninsula Real Estate Ltd v. Harfis992] 2 NZLR 216.
These include that in the absence of a valid nestod trade clause a former employer
can not prevent a former employee simply from campge Thus a former employer
can not normally prevent a former employee fromtaciing or even soliciting clients
or customers of the former employer. However, aipleyee may not use truly
confidential information obtained in the coursetlwdit employment for the purposes

of competing with his former employer. But what amts to confidential
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information is not susceptible of abstract defomti but will depend on the facts of

each case.

[10] The confidentiality clause acknowledges, as it mit Dunlop’s right to
pursue work following termination of employmentliging his skills, knowledge and
experience. There was no restraint of trade claygdying to Mr Dunlop. He is
entitled to earn a living and was entitled to persamployment with a competitor to
CPC.

[11] What Mr Dunlop was not entitled to do was to disel@r use any confidential
information in his new employment that was CPC’sperty. | conclude that it is
more likely than not that he did not disclose anghsconfidential information. CPC
has not claimed that Mr Dunlop has used any confideinformation, other than
pricing formulas and customer lists. There is wim@nce that Mr Dunlop had used
any such information for the benefit of his new éwgpr other than Mr Parbhu’s
assertion. In addition, | accept that in the hi@dpy industry in the Wellington
region, all customers are known, because theylaekinds of operations that use
commercial cleaning products. Furthermore, Mr Dpnidid not commence
employment with the competitor to CPC for severahnths after he had been made
redundant by CPC. It therefore follows that CP@ kanificant opportunities to
bolster its position with its customer base that Ddmlop had previously serviced,
and that any information Mr Dunlop held that wasfatential, such as pricing, would
be more likely than not to be out of date. | there dismiss CPC’s claim for breach

of confidentiality.

[12] In any event, CPC's claims for loss of profits wepeculative and based on
nothing more than an assessment of what clientsbieatt lost in the Wellington
region after Mr Dunlop had been made redundant. eldence was provided from
any of these customers that they had shifted tdMrlop’s new employer, or that the
reason for that was misuse of confidential infoioraby Mr Dunlop. For example,
one customer lost was the temporary employer oDMmlop after he had been made
redundant by CPC. He was thus not even an emploly€C’s competitor at the
relevant time. Another former customer is no larigebusiness, and Mr Dunlop gave
evidence that yet another had not left CPC thraamgh involvement with it by him.
Even then the claim contained no accounting fofiggroy CPC, which simply sought

the $65,000 as being the 12 month’s previous reyémm the customers, as opposed
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to profits foregone. However, Mr Parbhu did claim,oral submissions, that these
losses may continue for another five years. Thosldihave led CPC to lose in the
order of $65,000 in profit, Mr Parbhu submitteducB an assessment of the claim is

equally as speculative as the claim in its origfoain.

[13] For all the above reasons, | therefore dismisslalins by CPC New Zealand

Limited against Mr Michael Dunlop.
Costs

[14] Costs are reserved.

G J Wood
Member of the Employment Relations Authority



