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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1]

[2]

[3]

Mrs Cann was employed by Kiwi Carlton Cabs Ltd (Kit do dispatch and administration
work from December 2004 until she resigned at #girming of November 2005. She says
her resignation amounted to a constructive disrhimsaight about by stress which arose as
a result of breaches of duty by the respondentimgléo®:
I. inadequate staffing levels;
ii. the way a disciplinary matter was handled;
lii. Iinadequate training.

Mrs Cann told me that she did not attempt to lomkdther work after she left her job at
Kiwi because she did not feel that her health wpsta it. | had evidence (doctor’s
certificates) confirming that her health was poorQctober 2005 but nothing relating to
what it was like after her employment ended. Thetigg have agreed that further evidence
and submissions on the issue of mitigation of M8kbe presented in the event that the
constructive dismissal claim is successful. | desak only with the merits of that claim.

| also advised the parties during the investigatimeting that in the event that | found the
respondent’s conduct did not give rise to a cowesire dismissal | would consider whether
it amounted to a disadvantage grievance. Bothgmhave taken the opportunity to provide
submissions on the issue of disadvantage.

Further factors had been referred to in the statewieproblem however only these three issues wadied on in
closing submissions.



[4]

[5]
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In her original statement of problem Mrs Cann alsomed unpaid sick leave, annual leave,
statutory holiday payments, and overtime pay. Oyurthe course of the investigation
meeting Mrs Cann accepted that statutory sick lesmilements had been met and that any
shortfall in her payment for annual holidays ha@&rbeectified. Regarding the statutory
holiday pay the respondent acknowledged that it nedsable to show that days in lieu had
been given for statutory holiday worked. It remamgontention how much was owed as a
result. Overtime pay also remains a hotly contestsuak.

At the time Mrs Cann’s employment relationship peob arose, her husband was driving a
Kiwi cab and her son, Fraser, also worked for Kiproviding administration and
management services on contract. He was, in fact,ddnn’s manager. Father and son both
had some involvement in Mrs Cann’s employment i@tghip problem. Since that time
Mrs Cann has lost her husband from a heart attadlshe believes that his untimely passing
was in part caused by the stress associated witlerleloyment issues. This belief has
added to the bitterness and distress she alre#tdy felation to her past employment with
Kiwi Carlton Cabs Ltd.

First Issue: was there a constructive dismissal?

Hours of work

[6]

[7]

As well as giving rise to a separate claim for arseof wages, this issue is said by Mrs Cann
to have been a significant contributor to her strédrs Cann’s solicitor argues that the
respondent was under an obligation to provide & gddce of work which included
maintaining adequate levels of staff so that MrarOaas not required to work unsafe levels
of overtime. He says that this did not happen degpe issue being brought to the attention
of the respondent.

Mrs Cann says that for three and a half months éetwate February 2004 and mid June
2005 she worked sixty hours a week, without overtipay and to the detriment of her
health. She says that these long hours were brdogthte attention of the respondent in
April (via a report by Mr Fraser to the respondsri¥lanagement Committee) and in June.
During the second half of June her hours of woduoed to a forty hour week. Thereafter,
until the end of her employment, she rarely workeate than 32 hours and a half per week.

Handling of disciplinary matter

[8]

[9]

On 1 July 2005 Mrs Cann “manually dispatched” afother husband’'s cab. To do so she
had to override the automatic dispatch system.olild/ otherwise have allocated the job to
the next cab in the queue which was not that of0éinn senior. A couple of weeks later the
respondent’s Chairperson, Arthur George, and anatbenmittee member, Mr Heremaia,

were going through that day’s records whilst inigging an unrelated complaint and saw
what Mrs Cann had done. Although dispatchers dicel@bme discretion to override the

system (to accommodate priority cases or to aveidyd) it did not appear to them that
there had been any such need on this occasion.

Because he was new to the role of Chairperson Mwrggesought legal advice. On 19 July
Kiwi's solicitors wrote to Mrs Cann requiring heo attend a meeting to discuss their
concern that6n 1 July 2005, a job was allocated by you to yleusband rather than the
next available driver."The letter provided some identifying details abtwet job in question
and then continued:
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“The allocation of jobs is a serious matter and e@aasider wrongful allocation of jobs to be
tantamount to theft.

You are invited to bring a support person to theetimg and we advise that should yaic]
explanation not be acceptable, termination may lté'su

[10] The meeting proceeded on 4 August (after beingraefeto a time at which Mrs
Cann’s representative could attend.) At the meethyadmitted the manual dispatch to her
husband but said that it was justified. She sead tifte job was a priority one (a parcel from
the hospital) and there were no cabs nearby exbapof her husband. Mr George and the
other committee member, Mr Heremaia were very scapabout this as each thought they
had seen that there was another cab in the rightityi when they had looked at the records
together. However they did not have this informmatwith them. They told Mrs Cann that
they would adjourn while they considered her exalmm and checked what she said
against the records.

[11] Unfortunately, it turned out that the records iresfion were automatically purged
from the system after a certain period of time, clhihad now elapsed. Mr George spent
some time trying to establish whether the recoaidccbe retrieved, even seeking help from
the software provider in the UK. In the meantimasNCann waited anxiously to hear the
outcome. On 19 August, when she had heard nothiaff tom Mr George or anyone else
representing Kiwi, she instructed her solicitomtote to her employer. The letter restated
her explanation, rejected any allegation that the@ been any wrongdoing by Mrs Cann,
and ended:

“Our client is entitled to an apology in writing.Ufthermore we reserve the right on behalf
of our client to exercise all legal remedies avhitato her without further notice.”

[12] Ten days later Mrs Cann received a short note fvbrseorge which read:
“| refer to our meeting of Thursday, 4 August 2005.

The committee has taken your explanation of job @®@" July 2005, into consideration
and decided that no further action will be taken.”

[13] Mr George told me that after a fruitless searchthe purged documents he had
decided that Mrs Cann would be given the benefthefdoubt and the matter was left to lie
where it was. He declined however to give her thelagy she sought. He told me he felt
that no apology was warranted because Kiwi wagyetllito investigate the matter and did
so in a proper and fair way.

[14] During the course of the inquiry into her condugsMann heard of another instance
of a dispatcher (Mr George himself) manually dispatg a car in circumstances which she
felt were similar to her own case. She made a fbrooaplaint and an investigation
followed, after which it was concluded that theegl tbeen no wrongdoing. The results were
posted on the lunchroom notice board. Mrs Cannnwddthat she felt further aggrieved that
her own case had not been handled the same whisastier case.

[15] | asked Mrs Cann if she wanted some sort of pugthtement to be made informing
the drivers and staff that matters against her dvéal proceeding no further. (This being a
point of difference between the handling of the ptaimt against her and the handling of the
complaint against Mr George.) However she told na was not what she wanted.



Training

[16] When Mrs Cann was employed by the respondent amedrator/dispatcher it was
with the intention that she would eventually takeeroall management and administration
from her son. (He was engaged on a contract foricesr that was never envisaged as
permanent.) Mr Cann told me that he attempted épgre his mother for these duties but
had also identified a need for formal training lf@r. He says that he told the Committee of
this but that appropriate training was never areahipr her. His contract came to an end in
September 2005 after which many of his previoupassibilities fell to Mrs Cann. Mrs
Cann says that the lack of training was a furtlaeise of stress for her.

Deter mination

[17] In relation to the issue of hours of work | accat Mrs Cann was working a lot of
overtime during the period late February to midelunwill return to this point under the
issue of the overtime claim. However, by Mrs Carovis1 account, for the final four and a
half months of her employment she worked less toldriime: clearly not excessive hours
of work. There can be no breach there. As for tudiex period, | conclude that it is too
remote in time from the resignation (on 1 Novembethave been the trigger for it.

[18] Turning to the disciplinary process, | accept ttie respondent was entitled to
conduct a disciplinary inquiry into the incident dfJuly, and did not owe Mrs Cann an
apology for this. | also conclude that but for campect, the process itself was fair and
reasonable. This one aspect is the matter of the which elapsed before Mrs Cann knew
of the outcome of the investigation. | considex#@s appropriate for the respondent to try to
find a way of retrieving the purged records howelveonsider that Mrs Cann should have
been informed about what was happening and nowigiting and wondering for as long as
she was.

[19] Finally |1 heard insufficient evidence to convince that the respondent was under
an obligation to provide any further training to MCann. She did not make it clear to me
what her perceived needs were or how they relatedlities she was required to pick up
after her son left his role in the organisatiomc®il cannot be confident that there was a
real training need the fact that Kiwi did not pr®imore training does not amount to a
breach.

[20] In summary, the evidence in relation to the hoursvork, lack of training, and
pursuit of disciplinary proceedings does not estabihat there has been a breach by the
respondent of sufficient seriousness to suppdrtdarfg of constructive dismissal.

Second Issue: Was there a disadvantage grievance?
Deter mination

[21] | have identified one area of concern in relatiorthte way the disciplinary process
was handled. The respondent kept Mrs Cann waitiogn 4 August until 25 August for
news of the outcome of its inquiry. During this éinMrs Cann continued to perform her
duties and to cope, as best she could, with thertainty. She also had to cope with hearing
gossip and rumour about the incident from drivemgl athers involved with Kiwi. Mr
George has assured me that he did everything hiel toukeep the disciplinary matters
confidential and | accept this. However | also at¢bat given the very close knit nature of
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the respondent organisation it was unsurprising tivere was gossip. Mr George should
have recognised the need for speed and the néegpoMrs Cann informed.

[22] | do not consider that the delay and lack of infation to Mrs Cann can be justified
and | accept that it disadvantaged her by subjgdier to unnecessary additional distress
and anxiety. | consider that this warrants an awducbmpensation for hurt and humiliation.

Third issue: Wage Arrears Claim
[23] Under “hours of work” Mrs Cann’s employment agreeby@ovided:
“Your hours of work will be Monday to Friday 8.30 17.00.
You are entitled to an unpaid hour lunch break &md paid tea breaks....
REMUNERATION
Your gross rate of pay will be $38,000.00 per annpayable weekly...”

[24] Mrs Cann’s claim is that she worked 12 hours a fday late February until mid
June, without overtime pay. It was not in disputattMrs Cann and her son job shared all
the administrative work in addition to the 12 haaytime shift for dispatch, and that this
was more than two normal full time jobs. Respondgithesses also conceded that Mrs
Cann was sometimes found to be in the office oatsmbrmal’ hours. However, it was
disputed that she worked 12 hour days or that tvaeenough work to occupy two people
for 12 hours each. The respondent argued that xasse hours which were needed should
have been taken up by Mr Cann pursuant to his aonfor services.

[25] The nightshift dispatcher of the relevant time gavalence that Mrs Cann did not
do both the morning and evening handover to hstgad, she would do one and her son the
other) and was never in the office at both endthefday. In response to this evidence Mrs
Cann told me that she sometimes went early if s ot taken a lunch break. The
respondent said that there was never be a neddréo€ann to work over lunch as this was
the quietest time of day in a taxi dispatch office.

[26] Mrs Cann told me that she understood that her a®mer immediate manager, had
received the committee’s approval for her to waxicae hours for the period in question on
the basis that she would accrue time in lieu. Taespondent denies agreeing to or
authorising additional hours for Mrs Cann on angi®aMVir Cann told me that he had put the
proposal to the committee at a formal meeting ite 12005. Both current and former
committee members told me they had no recolleafatiscussing, let alone approving, any
arrangement of the type described. Nor is there rangrd of such an agreement in the
committee meeting minutes. Mr Cann himself was gasfple for taking minutes and he
and other witnesses agreed that it would have hleglly that something of this sort would
be minuted. (I also consider that this would beststent with the content of the minutes
generally.)

[27] However, a newly elected Committee took over inilAgmd there is evidence that it
was at least advised of the issue. Mr Cann tabtexlments at its first meeting which
contained a reference to the fact that he and bihen were both working sixty hours per
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week, and on 19 June Mrs Cann told Mr George thatvgas concerned about the long
hours she was workirfg.

[28] Mrs Cann began taking her time in lieu by workiegd than full time hours (for her
usual salary) from the time of this conversation August Mr George inquired as to why
she was working reduced hours and was told thatvsisetaking time in lieu. By this point
at least he was aware of a possible claim for Ipagktime in lieu. Mrs Cann told me that at
the time her employment ended there was still stamtial balance owed to her, and it is
this balance that she now claims as arrears of svage

[29] The balance claimed is a total of 350.5 hours mgdas follows:

i. overtime claim of 298 hours, plus
ii. 22 and a half hours being three days sick leavenglyorecorded in Mrs
Cann’s schedule as time taken in lieu, plus
iii. 30 hours being four days in lieu of statutory hayisl worked®

Deter mination

[30] Although | am not confident that the committee gatgeapproval to Mrs Cann’s
extended hours, | am satisfied that her son totdthead, and since he was her manager |
consider she was entitled to rely on that inforpratiln addition, 1 note that from April
onwards the incoming committee was on notice thatdaimed to be working extra hours.
| conclude that wage arrears are payable for tlegtiove worked.

[31] The next question to determine is what quantunwisdo | am not prepared to accept
that Mrs Cann worked 12 hours a day for 83 dayshes claims. The night dispatcher
disputes this evidence and it is not consistenh Wwits Cann’s own admissions that she
sometimes did take a lunch break and/or left e&athyder Mrs Cann’s agreement her lunch
break was of course to be unpaid.

[32] | have decided to give Mrs Cann the benefit ofdbabt over the rest of the hours
she says she has worked, but not the lunch breakn Ehe figure she claims to be owed
(350.5 hours pay) | deduct an hour each day taketuhch, that is, 83 hours, to leave a
total of 267.5 hours pay owed to Mrs Cann. Mrs Carourly rate has been correctly
calculated at $19.49 per hour. At this rate, hexaas of wages come to $5,213.56 gross.

Summary and Orders.

[33] Mrs Cann has been partially successful in the dashre has pursued. Her claim of
constructive dismissal fails but her alternativarol of disadvantage succeeds. Her claim for
arrears of wages has also been partially successiidrefore make the following orders:

i. In respect of the disadvantage grievance the respondent is ordered to
pay to Mrs Cann the sum of $750.00 pursuant to s.123 of the
Employment Relations Act 2000 and,

% | do not accept however that she put this in wgitikirs Cann showed me a copy of a document shemethio have
given Mr George but he said it was in a differeariri to what he had seen. In response Mrs Canngayeconfused
and inconsistent evidence about the document'®ryist was not satisfied that it was in the samenfavhen Mr
George saw it as it was when | saw it.

® The respondent agrees that four statutory holisare worked without a day in lieu.



ii. Inrespect of theclaim for arrearsof wages and statutory holiday pay the
respondent isordered to pay to Mrs Cann the sum of $5,213.56 gross.

Costs

[34] One matter remains outstanding and that is the issgosts. | encourage the parties
to attempt to resolve this issue between themsdioesver should that prove impossible,
any request for costs should be made to the Authwithin 28 days of the date of this
determination.

Y S Oldfield
Member of Employment Relations Authority



