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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] The applicant Mr Kane Burton-Brown presents sevelmims to the Authority

for determination:

(@ A claim for unpaid monies in the total sum of $8,38!. This sum has

two components:

(1) Commission payments of $5,900; and
(i) Payment in lieu of notice (four weeks) $2,461.54.

(b) Holiday pay on the above arrears at 8%, $668.92;
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(c) Alleged breaches of clauses 34.2, 34.5, 34.6 and 36 the
Employment Agreement;

(d) A breach of good faith pursuant to s.4 of the Emiplent Relations
Act 2000;

(e) An allegation that Mr Burton-Brown was disadvanthga his

employment by an unjustifiable action or actionshisyemployer.

[2] In the event that the Authority upholds Mr Burtomfn’s claims he seeks
various remedies including penalties to be ordegainst the respondent and $5,000

compensation in relation to the disadvantage patspievance.

[3] Conversely, the respondent denies that there idityato any of the claims
and rejects them in their entirety.

Background facts and evidence

[4] The respondent company, WD & ME Russell Ltd (then@any) had been
trading since February 2005 as Eco Insulation (WBQ@iAder the ownership and
direction of Mr Warren Russell and Mrs Monique Rals&roothuis. There had been

substantial growth through the owner’s appareruresf

[5] In early March 2008, due to the growing demandhefousiness, Mr and Mrs
Russell employed Mr Burton-Brown to assume the omspbility for sales
management of the business. An employment agreeftienAgreement) was signed
by both parties on 3 March 2008. Relevant to thetere before the Authority, a
schedule to the Agreement provides that Mr BurtoowB was to be paid abase
retainer” of $32,000 per annum and commissions on the b&si3086 of increase in
gross profit.”

[6] Mrs Russell-Groothuis, who has a financial managgmackground,

explained in her evidence to the Authority that deenmission was worked out on
gross profit growth and that gross product prdiitcalculated by taking the sales
figure for the month and deducting cost of salelse Tost of sales includes the

expenses directly related to achieving those sales.

[7] Also relevant to the matters to be determinedassz 39 of the Agreement:



Variation
This agreement may be amended or varied at any witle the
consent of both parties.

[8] In relation to the status of the schedule and agipea attached to the

Agreement, clause 38 provides that:

Complete agreement

This agreement including the schedule and the tattant headed
“Resolving Employment Relationship Problems” is tletire
agreement of the parties and replaces any previeuss and
conditions of employment or understandings.

[9] It appears that by May 2008 the business was begpmundated with the
work that was available. Somewhere about the seam®k of May 2008, a meeting
took place between Mr Russell and Mrs Russell-Graist (the Russells) and Mr
Burton-Brown for the purpose of discussing how éxéa work available would be
managed. The evidence of Mrs Russell-Groothuis hiat tMr Burton-Brown
acknowledged that he did not have time to serviee dadditional work and the
possibility of employing new sales staff was disats However, because there was
some uncertainty about how long the influx of wer&uld last, it was decided that
Mr Ross Phillips, the head installer for the bussewould assist with the sales

workload, as well as Mr Russell making some inputgard to sales.

[10] Mrs Russell-Groothuis says that any sales generbtedr Phillips and
Mr Russell would still be included in the 30% cormssion calculations for
Mr Burton-Brown and hence there was no requirementamend the payment

schedule of the employment agreement.

[11] Nonetheless, Mrs Russell-Groothuis says that twasesome discussion about
how to “offset” the cost to the company in regard to the time r@sdurces used by
Mr Phillips and Mr Russell in achieving the saldmtt were additional to those

achieved by Mr Burton-Brown.

[12] The evidence of Mrs Russell-Groothuis is that igare to offsetting the cost
to the company, pertaining to the resources usetMb¥hillips and Mr Russell in
achieving the additional sales, it was suggestetbyurton-Brown that 5% of the

sale value could be deducted as an expense, wiichdscover the costs incurred by
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the two men, including their time and vehicle exgg Mrs Russell-Groothuis says
that:

We agreed that we could include this in the costabé calculation
and coded it through the referral system code &pkidings simple.
Kane[Mr Burton-Brown]was happy with this arrangement and even
said ‘this should work well for now’.

[13] There is little evidence from Mr Burton-Brown redeng the discussion at the
meeting in May 2008. His only response to the Adtiois that, in his view,
Mr Phillips and Mr Russell were always contributitagthe overall sales achieved by
the company and that the only thing that changesl Wa/e got busier.”

The first complaint from Mr Burton-Brown

[14] The evidence for Mr Burton-Brown is that when heeiged his pay slip for
the month of May 2008, showing the sales for thenttmoand his commission
entittement, he noticed the deduction of the sun$bB33.00 from the total sales

income figure which had the net effect of redudimg commission he was paid.

[15] Mr Burton-Brown says that he contacted Mr Russgltddephone and raised
the matter of the deduction of the amount of $1333 The evidence of Mr Burton-
Brown is that: Mr Russell got very defensive and told me thatiwas

[16] Mr Burton-Brown says that he felvéry intimidated and bulliedbut he also
felt he did not have any option but tehut up and take it.”

[17] The recollection of Mr Russell about the conversatis quite different. His

evidence is that there was a brief conversationthatdMr Burton-Brown referred to

receiving his pay slip and commission for the lasinth and that he wanted to get
more details on it now that the referral fee hdemaeffect. Mr Russell says that he
informed Mr Burton-Brown that he should talk to Mrassell-Groothuis about the
calculations as he [Mr Russell] had nothing to dthwhe payroll. Mr Russell denies
that he was intimidating or bullying during the alission. Having observed the
general demeanour of Mr Russell, | conclude thet mhore probable than not that Mr
Burton-Brown has essentially misrepresented theudson. The further evidence of
Mr Russell is that following the discussion in JW2@8, Mr Burton-Brown did not

raise any further comments or complaints with hagarding commission payments

and as far as Mr Russell was aware everything imas f
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[18] Mrs Russell-Groothuis explained to the Authoritgttithe figure of $1,333.00
represented 5% of the sales achieved by Mr Philipg Mr Russell for May 2008,
being the cost factor that was suggested by MrdduBrown and agreed to at the
meeting in May 2008. Mrs Russell-Groothuis alsal tof meeting with Mr Burton-
Brown and it was agreed that for forthcoming mon#iiie would create an area at the
bottom of the commission calculation sheet to shisevamount of the sales that had
been achieved by Mr Phillips and Mr Russell. Mrssgall-Groothuis also gave an
undertaking to give Mr Burton-Brown a report thaiukd show the clients names that
had been involved with Mr Phillips and Mr Russdlhe evidence of Mrs Russell-
Groothuis is that Mr Burton-Brown seemed very happth this and asked if he
could get these reports every month and this whsatreed to.

[19] Mrs Russell-Groothuis attests that from then sklendit hear anything further
from Mr Burton-Brown in regard to how the commissivas calculated and he
“seemed happyand in fact tlelighted” each month in how much commission he was
making, to the extent that he was earning more si@nand Mr Russell were making

combined.

[20] Having viewed the overall evidence pertaining te tommission payments
due to Mr Burton-Brown, | find that it is more pille than not that it was agreed at
the meeting in May 2008 that a flat rate of 5% wilobk deducted from the sales
figures achieved by Mr Phillips and Mr Russell tae account of the costs incurred
by the Company associated with achieving thosessétias difficult to understand
why Mr Burton-Brown would now object to the 5% detan as it is not 5% of his
commission payments, rather it is 5% of the saldsezed by Mr Phillips and
Mr Russell and it seems to me that Mr Burton-Brawnst have obtained quite some
benefit from the extra sales achieved by the effoftthe two other men, given that
the figures show that they contributed significanid the total sales achieved for the
company. And, of course, Mr Burton-Brown continugal be paid the 30%

commission calculation as agreed to in his employragreement.
Proposed sale of the business and other issues

[21] On 25 March 2009, Mr Burton-Brown was informed by Rlussell that he
had received a conditional offer from a potentiakghaser for the business. Mr
Burton-Brown subsequently met the purchaser ofhihginess, Mr Jock Caddigan.

The evidence of Mr Russell is that on 25 March 20@9informed Mr Burton-Brown
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that the sale of the business was anticipated toobepleted on 1 May 2009 and
therefore Mr Burton-Brown would no longer be em@dyby the company. Mr
Russell says that he reassured Mr Burton-Brown MraCaddigan had expressed an

interest in keeping all the staff in place so thatgs could hopefully continue.

[22] The evidence is that Mr Russell was spending mbsisotime in Hamilton,
rather than Tauranga, where the business was békedevidence of Mr Russell is
that by late April 2009, he had put an operatioasager in place in Hamilton and so
returned to Tauranga to help finalise the salehef business and assist with the
changeover. Mr Russell says that upon his retuffatranga he was shocked to find
how stressed Mrs Russell-Groothuis was as she kad working long hours as
Mr Burton-Brown was also busy and he had beennglgn Mrs Russell-Groothuis to
“pick up the slackfor him.

[23] Mr Russell attests that he spoke to Mr Burton-Browwn several occasions
about the workload and indicated that Mr BurtonsBnoshould employ someone,
such as a personal assistant, to assist him i twddlow Mrs Russell-Groothuis to
carry out her own work. While the evidence is #elitinclear, it appears that due to
the workload that was coming into the business, esdemsion arose between the
Russells and Mr Burton-Brown. It seems that Mrs lisGroothuis had been
attempting to meet with Mr Burton-Brown for the pase of a performance review
and to go through the backlog of quotes and tatluathe overall workload that had
accumulated. However, it seems that Mr Burton-Brdwad been avoiding a meeting
with Mrs Russell-Groothuis, albeit she had schedlgleéch for 22 April 2009 and Mr

Burton-Brown was aware of this.

[24] Upon Mr Russell becoming aware of the difficultyatiMrs Russell-Groothuis
was having in regarding to meeting with Mr Burtore®n, he instructed her to
withhold the sum of $900 from Mr Burton-Brown’s pagnt entitlements, the
rationale apparently being that this would attisict Burton-Brown’s attention and

prompt the discussion, where other methods haedfail

[25] The evidence of Mrs Russell-Groothuis is that ademtaking had been given
to Mr Caddigan that prior to the sale of the bustnleeing finalised, there would be a
discussion with Mr Burton-Brown about some mattéhat Mr Caddigan had
expressed concerns about during the due diligerameegs that had been undertaken.

However, the evidence of Mr Burton-Brown is thatmstime in April 2009,



7

Mr Russell gave him a proposed new commission strecto peruse. Mr Burton-
Brown says that he reviewed the proposed strucameé proposed something
different, but this alternative was ignored by MudRell. In his evidence to the
Authority, Mr Burton-Brown refers to him attendimgmeeting on 22 April 2009 and
saying to Mr Russell at that meeting that he f&dit Mr Russell was bullying him and
that the response of Mr Russell was to confirm tmatwas bullying Mr Burton-
Brown. However the weight of the evidence is thdtilevthere was a meeting
scheduled for 22 April 2009, it does not appedndwee taken place. This is evidenced
by the opening sentence of a letter to Mr Burtoovdr from the Russells, that is also
dated 22 April 2009:

It is unfortunate that you chose not to have a imgetith us today
despite the time being booked out on your caleaddra reminder on
your return to office.

[26] There are further matters referred to in this tettiich | will return to shortly,
but given that it appears that the meeting on 281 2009 did not occur, the evidence
from Mr Burton-Brown, in regard to another allegatiof being bullied by Mr

Russell, is not plausible.

[27] Indeed, according to the evidence of the Russdllspay have been Mr
Burton-Brown that engaged in intimidating behaviaur the evening of 22 April
2009, in relation to the $900 that had been witthfidm him.

[28] The evidence of Mrs Russell-Groothuis is that andkiening of 22 April, she
was working late in her office when Mr Burton-Browalled in on his way home.
Mrs Russell-Groothuis attests that upon her reftmim going out to get some dinner,

Mr Burton-Brown:

. started shouting and swearing and being abudiveas very
scared and | did not know how to handle his behavand so told
him to speak to WarreMr Russell]because he had said to make the
deduction. | was distraught after Kailr Burton-Brown] left, he
had literally backed me up in a corner of the @fighich was bloody
scary.

[29] Upon Mr Burton-Brown leaving her office Mrs Russéltoothuis contacted
Mr Russell and indicated that she wanted to calRlolice in regard to Mr Burton-

Brown’s behaviour.
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[30] Mr Burton-Brown denies that the incident was asnidating as Mrs Russell-
Groothuis portrays. But the collaborative evident®r Russell is that he received a
telephone call from his wife at about 8:00p.m. lo@ ¢vening in question and that she
was upset and wanted to call the Police. Mr Russsls that he persuaded his wife
not to call the Police and then rang Mr Burton-Bnowho he says: “..had a go at
me too, swearing and making threats as he was @isrtt the deduction of the $900
from his pay.” It appears that the $900 in question was subsegueaid to

Mr Burton-Brown within the next day or so.

[31] Via the letter dated 22 April (as referred to eajlibut apparently written on
23 April 2012, Mr Burton-Brown was informed of tkiarious concerns his employers
had including:

€)) Mr Burton-Brown’s role as a sales manager and leisetnl lack of
performance in that role;

(b) Poor judgment in regard to the choice of interviesv@ertaining to a
new sales representative position;

(© That the workload that was being placed on othadf gtas unacceptable.

(d)  The problems with ‘requests’ and performance rexpéents not being
completed.

(e) A list of duties that were being performed by Mr sRell and
Mrs Russell-Groothuis that should have been perdrtmy Mr Burton-
Brown or paid for by him (via the commission stuwref) as a cost to the
Company.

() The amount of commission payments that Mr BurtoavBr was
receiving albeit others were carrying out someisfduties.

(@  An accusation that Mr Burton-Brown had made abadst dmployers
cheating him and running false books.

(h) Complaints from customers and others in regardatesscalls not being
returned; and a substantial energy company thriegtéo revoke their
contract with the company.

[32] The letter concluded:

Due to all these areas of your poor performance, @smpany we are
receiving daily complaints from customers, loosinmptes because of
slow contact, losing jobs due to lack of follow @i, of which means

we have potentially lost tens of thousands of dslia sales which is

inexcusable!!
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You have seriously let the company down. As yod badl aware we
are working in with the new owner, to ensure thatury re-
employment terms will be favourable to you, buthzes been made
aware on the areas of your poor performance. Funtbre we have
suggested that he does regular performance reaedsadjust your
commission accordingly. We wished to discuss withu yesterday
and help you to put a proposal together for the oemer. What he
wishes to see was the same thing that we initditly which was for
you to run the whole sales side of the businessrporating the full
job description, as this is where your value ligsaasales manager
You need to prove that within your GP percentagenrogssion
structure you have the ability to manage a salesmitand all sales
related promotions to drive his business aheadherevit needs to be.

[33] It appears that there was some discussion with NitdB-Brown about the
content of the letter but his response was momadtly presented in a letter from his

solicitor (and brother in law) dated 24 April 2012concluded thus:

Kane [Mr Burton-Brown] will honour the terms of hesmployment
contract with you and he will liaise directly withe new owner of the
business as to the terms of his continued employight of the

baseless and potentially defamatory statements mbdet Kane in
your letter he has no faith in your ability to &th contract on his
behalf. For the avoidance of doubt, Kane has no¢searily decided
to continue his employ with the new business.

We look forward to hearing from you in relationttee information
and payments we have requested. Obviously, Kaeadstto issue
proceedings against you but would appreciate aoresgpfrom you
before doing so.

[34] The Russells responded by a further letter datbthy 2009, but it appears
that nothing was really resolved with Mr Burton-Bro prior to the new owner taking
over the business, apart from the fact that Mr @wBrown received payment of the

$900 that had been previously withheld from hirmdeeending that particular matter.
Termination of Mr Burton-Brown’s employment

[35] On or about 28 April 2009, it was confirmed to MurBon-Brown in writing
that the business had been sold and that his d&gsbdemployment with WD & ME
Russell would be 30 April 2009. The relevant cohte the letter is:

As you are aware the business has been sold anthax@i met the
new owner Jock Caddigan. We have requested thdt défer
employment to all the current staff and | undemtédoe has had
several meetings with you and that discussionscarginuing in
regard to your possible employment in the new lassin We are
hopeful that you will all be taken on, howeversitliock’s prerogative
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as the new owner to make the final decision innega your future
employment.

As previous [sic] discussed, Jock will take ovee thusiness on 1
May 2009. Therefore we confirm that your last ddyemployment

with us as your employers will be 30th Aprii 200@eave

entittements will be transferred across to the néwsiness.
Commission payments will be paid once the finalfeg has been
calculated.

[36] The evidence about the possibility of Mr Burton-Brobeing employed by
the new owner of the business, Mr Caddigan, is sdgraeunclear. Mr Burton-Brown
says that he met with Mr Caddigan on or about 3612009 and was informed by
him that he would not be employing Mr Burton-Brovkiowever a letter (undated)

from Mr Caddigan to Mr Burton-Brown records that:

| offered you employment on the same terms anditiond as the
employment you have with the Russells. You haveecback to me
in your email today with a counter offer, under gfhiyou would be
an independent contractor. Your counter offer i$ aceptable. |
withdraw my offer to employ you, and negotiations at an end.

[37] The evidence of Mr Russell is sometime in April 208e received a
concerned call from Mr Caddigan in regard to Mrt®arBrown (allegedly) adopting
an “aggressive mannerduring his contract negotiations with Mr Caddigavit
Russell says that hggtfomoted and encouragedr Caddigan to employ Mr Burton-
Brown as he was a very good sales person. Mr Russgd that on the last day of
owning the business (30 April 2009) Mr Burton-Browame into the office about
9:00p.m, put some papers and a key on the tablevalke@d out. Mr Russell says that
he had ho idea” what was going on then. It seems that there waduriber
communication between Mr Burton-Brown and the Rilssmtil he raised his claims
more than a year later via a letter dated 24 Aug040 from a new lawyer. Among
other things, this letter raised a personal grieeaalleging that Mr Burton-Brown had
been unjustifiably dismissed. That claim is notdoefthe Authority, most probably
because it was considerably out of time pursuans.id4 of the Employment
Relations Act 2000.

[38] The evidence is that Mr Burton-Brown started up imilar business,
Greensheep Insulation Solutions. Mr Burton-Browstsnpany, Greensheep Limited,

was incorporated on 24 June 2009, very shortlyr diteleft the employment of the
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respondent; which tends to belie Mr Burton-Broweisdence that: “..the bullying

by Mr Russell has caused me a lot of anguish dwepast three years.”
Analysis and conclusions
A. The claim for commission payments - $5,900

[39] The basis of this claim appears to go back to M@982when the parties
entered into some discussion about the increasedllomol that was occurring. In
particular how the sales should be managed. Om&alaaccept the evidence of Mrs
Russell-Groothuis that Mr Burton-Brown proposed thaost factor of 5% should be
recognised relative to the sales achieved by MHiphiand Mr Russell, in order to
recognise the cost to the company of achievingetisades, and that this proposal was

implemented by mutual agreement.

[40] [ also find that upon having the calculations ekmd to him by Mrs Russell-
Groothuis in June 2008, Mr Burton-Brown acceptedt texplanation and had no
further issue with the payment of commissions agaiil the sale of the business was
proposed in March 2009, when shortly after, a ckatlmgthe commission structure
was proposed by Mr Russell, albeit changes didaia effect due to the sale of the
business. But in any event, the employer was edtitb propose changes to the
commission levels pursuant to clause 7.2(e) okthployment agreement. It provides
that:

The levels of commission to be paid are subjectetdew by the
employer from time to time. Such review shall bgateable and shall
be binding upon you. You shall be given one montigce of any
change to the commission rate.

[41] It seems that Mr Burton-Brown has failed to ackrenge and/or recognise
that he obtained a considerable benefit from tlezemsed sales achieved by Mr
Phillips and Mr Russell as there was no chang&ed30% figure that was originally
agreed to in his employment agreement. Indeeddl tinat it is more probable than
not that Mr Burton-Brown was quite happy to reap benefits of the efforts of Mr

Phillips and Mr Russell in regard to the increasalgs that were achieved.

[42] | find that there is no merit in Mr Burton-Brown’slaim for unpaid

commissions and hence his claim fails in its etytire
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B. The claim for payment of four weeks notice andemabh of clauses 34.5 and
34.6 of the employment agreement.

[43] Mr Burton-Brown advances this claim pursuant toust&a 34.2 of the
employment agreement. It provides that in the ewdnthe employee’s position
becoming redundant, then the employee:

Will be given four weeks notice of termination ahgloyment arising
from the redundancy ...

[44] There is no doubt that Mr Burton-Brown was entittecbe given four weeks’
notice of the termination of his employment with VdBd ME Russell Limited due to
the sale of the business. The employment agreeatemiprovides at clause 34.5 and
34.6 that the company will fulfil certain obligatie in regard to employees and a third

party, in the event of a transfer or sale of thsitess.

[45] Mr Burton-Brown claims that his employer breachieglse provisions, but | do
not accept that this is so. Rather | find that rethsonable steps were taken by
Mr Russell to ensure that Mr Burton-Brown was empbb by Mr Caddigan, despite
Mr Burton-Brown’s attitude toward the Russells atrigus times. Indeed it appears
that Mr Burton-Brown was something less than accontating in regard to retaining
his employment with the new owner, but that is something that can be sheeted

home to the Russells.

[46] Nonetheless, there is an issue regarding whetheBliton-Brown received

four weeks notice of the termination of his empleym by the company. The
evidence is that Mr Burton-Brown first became awafehe proposed sale of the
business on 25 March 2009. Mr Burton-Brown was alsare that the new owner of
the business, Mr Caddigan, would be taking overbilness, effective from 1 May
2009, following a meeting with the Russells and G&addigan, which subsequently

included Mr Burton-Brown. The evidence of Mrs Ruk&roothuis is that:

Once the sale was confirmed after this meetingVegaotice to all
employees, including Karnr Burton-Brown], with their payslips
the next Monday.

[47] It seems that the sale of the business became ditiomal on 27 March 2009
and that Mr Burton-Brown would have received formatice with his payslip on
Monday 30 March 2009, with further written confirieam on 27 April 2009. The
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earlier written notice has not been produced toAbthority but | accept as reliable
the evidence of Mrs Russell-Groothuis that it wesied to Mr Burton-Brown. Also
Mr Burton-Brown had been engaged in discussionls it Caddigan about the terms

of his transfer to the new ownership from shorftg@25 March 2009.

[48] On the weight of the overall evidence, | find titats more probably than not
that Mr Burton-Brown received four weeks formal inetof the termination of his
employment with WD & ME Russell Limited and inded, was fully aware, from at

least 25 March 2009, of such an eventuality. daepis claim to the contrary.
C. The claim of unjustified disadvantage

[49] Mr Burton-Brown advances this claim on two fronstst, he alleges that
there was a failure to consult with him in regaydie termination of his employment
with WD & ME Russell Limited. This matter has lalg&een canvassed in my earlier
finding in regard to the claim of a failure to giappropriate notice. The evidence is
that Mr Burton-Brown was consulted in regard to thenge of ownership and the
effect on his continued employment with WD & ME ReaB Limited.

[50] I conclude that he was fully aware, as of 25 M&®009, of what was going to
occur and exactly why. Furthermore, he had the appiy to fully participate in the

transfer process, including discussions with Mr digan and the possibility of
transferring his employment to the new owner adogig. Regrettably an agreement

was not able to be reached about that.
[51] [ find that Mr Burton-Brown is unsuccessful withstdlaim on this front.

[52] Second, Mr Burton-Brown alleges that he was bulided intimidated during
his employment, with particular reference to theéhtwlding of the payment of the
sum of $900 and the issuing of the letter dated@2 2009.

[53] The stance adopted by Mr Russell in regard to witfihg the sum of $900
was not appropriate; and he has acknowledged suelidition to apologising to Mr
Burton-Brown at the time. But | do not find thaeth was any unfair or unreasonable
treatment of Mr Burton-Brown to the extent thateagmnal grievance can be upheld.
Rather, it is evident that all parties were undemsiderable stress at the time. This

was manifested in the form of difficulties copingtmwthe increased business that had
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become available to the company and the assocdifgdulty for all concerned,

including Mr Burton-Brown, of coping adequately lithis.

[54] For Mr Russell, there were also personal diffi@dtirelating to the health of a

close family member, which eventually led to a dexi to sell the business.

[55] In summary, | conclude that these were stresshdifor all concerned which
was reflected in the less than appropriate behawgiuhe Russells and Mr Burton-
Brown at times. However, | do not find that Mr BamtBrown was bullied or
intimidated in his employment. On the contrary, ihngwvitnessed the demeanour of
Mr Burton-Brown, it was obvious to me that he isaafobust and confident nature, as
befits a competent sales person, and most capdblmaking his point when
necessary. In contrast, | observed Mr Russell tofba quiet and measured, albeit
firm, demeanour, hence it is most unlikely that Birrton-Brown was treated in the

manner that he alleges.

[56] In summary, | find that Mr Burton-Brown does notvha personal grievance
on either of the fronts that he has brought forwfardletermination.

Determination

[57] For the reasons set out above, | find that Mr BuBoown has failed to
provide sufficient evidence to convince the Authoof the merits of his claims and

hence they are unsuccessful in total.
Costs

[58] Costs are reserved. The parties are invited tdueslbe matter of costs if they
can. In the event a resolution cannot be reachediespondent has 28 days from the
date of this determination to file and serve submiss with the Authority. The

applicant has a further 14 days to file and semmrsssions.

K J Anderson
Member of the Employment Relations Authority



