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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Malcolm Burns was employed by the Southern DistHgalth Board as
Supply Chain Improvement Leader from about Noven@®d0 until his dismissal on
8 April 2011 arising from his conviction on threeinginal charges for pre-

employment conduct.

[2] Mr Burns says that he was unjustifiably dismisséds helpful to summarise
his grievance. There are some factual disputeatahe extent to which he advised
SDHB about the pending criminal charges prior ®@dmployment and their progress
during the employment. Mr Burns says that he mdaglilty to the three remaining
charges because he could not afford to continaefiend himself rather than because
of his guilt. Nor does he accept that his conwitsi are such that he could justifiably
be dismissed by SDHB. Finally Mr Burns says th&HB pre-determined the

decision to dismiss him.
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[3] To resolve this problem I will explain more fullye sequence of events before
applying the statutory test for justification ofgracknowledged dismissal. Because
the dismissal occurred after 1 April 2011 | musplgghe law as amended with effect

from that date.

The employment

[4] Mr Burns is very experienced in the managementupply chain logistics.

He applied for the position and was interviewedn his written application, in

response to a question about criminal convictiongeading charges, he wrote:
Some historic traffic offences, and | have a curtegal issue relating to our
insurance company who have attempted to get otb\wring items that were
stolen from us some 12 months ago. Very frustyadind would appreciate

the opportunity to explain the issue.

[5] There is some dispute over precisely what Mr Butokl those who
interviewed him but it is not necessary to resalliat. Mr Burns protested his
innocence of the charges he then faced. SDHB tto®lposition that they should let
that matter be resolved by the criminal proces$ésBurns was offered employment
subject to a police check. Mr Burns gave his consethe police check and accepted

the offer of employment.

[6] The employment agreement included provision fotatsninationif you are
convicted of a criminal offence which impacts onuryability to meet the
requirements of your roleThe agreement also included as part of the dedmitif
serious misconducadmitting to, or being convicted of, any offenceclhin the
opinion of the DHB, brings into question the empkdg suitability for continued
employment These and the other terms of employment wereeagto by Mr Burns

when he commenced work on 3 November 2010.

[7] The police check was received by SDHB on 13 Noverb&0. It recorded:

3 CHARGES PENDING
REAPPLY: Early March ‘11

[8] There was a meeting between Mr Burns, his managsr Yeo) and a SDHB
HR advisor (Grant O’Kane). There is a dispute aloe date of the meeting but that
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is not important. It is common ground that Mr Ofttamade some notes during the
meeting. His evidence, which | accept, is thatater wrote out the notes that have
been produced in evidence. The original notes ndadeg the meeting are no longer
in existence. However, | accept that the exhibitedes should be treated as a
contemporaneous account of the meeting. For prgaemoses it is sufficient to
record the following: that SDHB acknowledged thatBdirns had mentioned pending
charges during his interview; that Mr Burns clawfi that the charges related to
pecuniary gain and a false insurance claim of ms$éses stolen from his property;
that he strongly protested his innocence and thatJudge had told the police to
reassess options in relation to the charges; tieae twould be a court case in March
2011; and that SDHB would await the outcome of tteete but warned him if there
was a guilty verdict they would have to considex termination of his employment.
Mr Burns’ evidence is that he was never told prior18 March 2011 that his
employment would be in jeopardy depending on thteaue of the criminal charges.
| do not accept that evidence and prefer the eeel@h both Mr O’Kane and Ms Yeo

on this point.

Progress of the criminal charges

[9] Mr Burns’ evidence is that on at least three owrasihe discussed the
evolving situation about the criminal charges wils Yeo, updated her on charges
being withdrawn and explained the remaining issuggefer Ms Yeo’s evidence that
she was simply told that some charges had beermpédopnd was not given details of

the remaining charges.

[10] On 18 March 2011 there was a discussion betweeBuvitrs and Ms Yeo.
Mr Burns says that he told Ms Yeo that he had detith plead guilty because he
could no longer afford to defend the claims. M®Ysays that she was told that
Mr Burns was struggling financially but was neveldtthat he was going to plead
guilty. She understood from that and the Novemtbscussion that Mr Burns was
defending the charges. | prefer Ms Yeo’s evidenkeeparticular | note that Ms Yeo
wrote to Mr Burns after their discussion on 18 Me2011 saying:

Dear Malcolm

Thank you for informing me of your upcoming cousse which has now been
confirmed for Thursday 24 March 2011. ...

As you know from the meeting | had with you and &R, the discussions we have
had previously, | have appreciated you disclosimat fact that there were charges



4

brought against. The decision was taken to coetiwith our offer of employment
with the proviso that this may be reviewed with dlécome of the trial. This was
considered the fairest approach especially givemryassurances that you are
innocent of the charges.

However, | do need to remind you that dependintheroutcome of the court case we
may need to meet to discuss a way forward. Steogldilty verdict be returned then
this may have an impact on your ongoing employnvéhtthe DHB.

| wish you the best for the next week and yourtamase. ...

[11] The text of this letter is inconsistent with Mr Bsi evidence about having
told Ms Yeo of a late decision to plead guilty.idtalso inconsistent with Mr Burns’
evidence thatf | had been made aware at that discussion thahsa plea would
affect my employment | might have decided diffgreriinally Mr Burns’ evidence is
inconsistent with what we now know of the progresthe criminal charges. As early
as 28 September 2011 Mr Burns had admitted the ttinarges of using a document
for pecuniary advantage. The dispute related eoptlice assertion for the purposes
of sentencing on those charges that there hadr@énrglary. Mr Burns maintained
that there had been a burglary. In other wordsBlvns had not been protesting his
innocence; he was just disputing the circumstanédss offending. That is apparent
from the minute of Judge MacAskill provided as parthe Authority’s investigation

and a letter from Mr Burns’ counsel provided durBIgHB’s investigation.

[12] On his guilty plea Mr Burns was convicted and seceel to fines totalling
$1,500.00 on 24 March 2011.

Disciplinary I nvestigation

[13] Mr Burns told Ms Yeo about his conviction. Ms Y#éx@n wrote to Mr Burns
on 30 March reminding him about the November 20is@u$sion and her 18 March
2011 letter and requiring him to meet to discussitipact on his employmeint light

of the guilty verdict being returned

[14] Mr Burns attended the meeting on 31 March 2010 hwigHawyer. Mr Burns’

evidence is that he explained the outcome and lbackg of the charges but it
became clear to him that SDHB intended to dismiss hHTo the extent this evidence
Is intended to suggest any pre-determination orybtss part | reject it. Mr Burns
provided a letter dated 28 March 2011 from coumnds®b had acted for him on the

criminal matter. The letter explained that to mawnership of items taken in a
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burglary Mr Burns had altered three bank documetiiai eventually the police
accepted that there had been a burglary and th&ukfrs actually owned the items
for which he had claimed insurance; and that duenittgating circumstances and
Mr Burns’ previous good record he had been finecdb@1L00. | accept Ms Yeo's
evidence that she had not previously been told byBiMns about him altering bank

records.

[15] Following this meeting Ms Yeo wrote to Mr Burnstsed out her preliminary

decision as follows:

As discussed we had considered all of the reasadseatenuating circumstances
both you and your lawyer presented to us at thedday 31 March Meeting.
However, as we relayed to you our preliminary deciss that your employment
should be terminated based on the flowing reasons:

a. You have been found guilty of a charge of usingpeudhent for pecuniary
advantage. You have also admitted altering a dombument. This aspect
was never made clear to us when you were offer@tbgment.

b. You always protested your innocence of the chaagdded us to believe this
was the case.

c. The offer of employment was contingent on your rigavino police
convictions, this is no longer the case. A comwicfor fraud, especially in
your role makes it virtually impossible to continuerking in that role.

d. This has damaged the trust and confidence relatipnae have with you as
an employee. We do not believe there is any waygo reassure us of that
trust and confidence on an ongoing basis.

[16] Ms Yeo suggested another meeting to give Mr Bumg@portunity to make

any further comment. They met on 8 April 2011. ribg that discussion reference
was made to Mr Burns’ low risk of reoffending antther aspects mentioned in the
pre-sentence report prepared for sentencing orcringnal charges. It is common
ground that Ms Yeo adjourned the meeting brieflicomsider these matters. When

she returned she confirmed that her decision wdsstiss Mr Burns.

[17] Later, Ms Yeo wrote to Mr Burns as follows:

As discussed we have considered in detail, allhef teasons and extenuating
circumstances both you and your lawyer presentedstat the meetings of both 31
March and 8 April.
However, as we relayed to you at the meeting, mgl filecision is that your
employment is terminated effective Friday 8 Apdil2 based on the flowing reasons:
a. You have pleaded guilty to a charge of using a dw for pecuniary
advantage, through altering a bank document intretato your insurance
claim. As discussed, although you were forthcoraimgut the charges laid
by the police this aspect was never made cleaistarshen you were offered
employment.
b. You always protested your innocence of the chaagdded us to believe this
was the case.
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Cc. You were aware from the outset that your ongoingleyment was to be
reviewed once the court had delivered its verdid aas conditional on the
DHB receiving no adverse information in relationytour police check. A
conviction for fraud, especially in your role aspply Chain Improvement
Leader makes it impossible in our view for you ¢atmue working in that
role.

d. Your conviction has damaged the necessary and tapiorelationship of
trust and confidence we have with you as an eme|qaaticularly given the
assurances made by you that you that you were @miaxf all the charges at
the time of your offer yet you have subsequentty@eledged your actions
in altering the bank document by pleading guiltyAlthough we have
considered the statements relayed to us in thertg@bohere being a low risk
of reoffending and the suggestion of a “probationgreriod” we do not
believe there is any way that you can reassureouthat we can have the
necessary trust and confidence in you on an ongogsis.

Justification

[18] Whether SDHB'’s decision is justifiable must be dmieed on an objective
basis by considering whether SDHB’s actions and haeted were what a fair and
reasonable employer could have done in all theugistances at the time of the

dismissal.

[19] | am satisfied that SDHB sufficiently investigatethtters before making its
decision. What Mr Burns did not do was to provaleopy of Judge MacAskill's
minute, referred to above. He had agreed to db dbang the November 2010
meeting but did not. SDHB could have followed inattfailure by requesting it
during the disciplinary meetings but no unfairnassse as a result of it not doing so.
With that immaterial exception SDHB thoroughly istigated matters before

dismissing Mr Burns.

[20] | am satisfied that SDHB raised its concerns withBvrns before dismissing
him. That is apparent from the correspondenceismeinforced by the evidence of
Ms Yeo and Mr O’Kane.

[21] | am satisfied that SDHB gave Mr Burns a reasonaplgortunity to respond
to its concerns before dismissing him. The seqaehevents has been set out above.

[22] | am satisfied that Ms Yeo genuinely consideredBJrns’ explanation before

dismissing him. As noted | prefer her evidencetos point.
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[23] This is not a case where the distinction between dbtions a fair and
reasonable employer would take and those a fair@asbnable employer could take
is relevant. Mr Burns was convicted during his ayment of three counts of the
serious offence of using a document for pecunidmaatage. His job required him to
have computer access to SDHB’s procurement systemmn referred tdNZ Bank
Officers [IUOW v Databank Systems [1884] ACJ 21 as an analogous case. | agree.
There are also more recent analogous cases Butot necessary to cite them.

[24] It is apparent from the pre-sentence report datgédS@ptember 2010 that
Mr Burns knew then that a conviction could haveat®g consequences for future
employment. He was subsequently employed by SDiifest to express terms of
employment about the potential consequences of reicton. | do not accept

Mr Burns’ position that the conviction for pre-erapinent conduct was not relevant.
All SDHB knew before he was employed was that lredacharges of which he said
he was innocent. SDHB was prepared to acceptpbating the outcome of the
criminal charges. Twice before the criminal chargeere actually disposed of
Mr Burns was reminded about the consequences ohwdiation. The pre-sentence
report dated 21 March 2011 makes it clear thatrieswkthen of the potential negative
employment consequences from a conviction. Whewdse convicted SDHB raised
and properly investigated its concerns with hims ¥&o considered the things said
by Mr Burns by way of explanation but concludect tstze could no longer have trust
and confidence in him. That was the conclusiont #ay fair and reasonable
employer could (and would) have reached.

Summary

[25] Mr Burns does not have a sustainable personal ayres:

[26] Costs are reserved. Any claim for costs shouldmaele by lodging and

serving a memorandum within 28 days and the othdypnay have a further 14 days
to lodge and serve any reply.

Philip Cheyne
Member of the Employment Relations Authority



