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DETERMINATION

DETERMINATION OF THE AUTHORITY

Nimon & Sons Limited (“Nimons”) is an old Hawke’sag family firm with a number
of interests in the transport industry. For a lgagiod it was run by its founder Mr

John Nimon.

The applicant, Mr Darryl Buckley, began employmeith a company associated with
Nimons as an automotive mechanic apprentice in 19871997 that company went
into receivership and Mr Buckley was appointed axk&hop Manager at Nimons, a
bus company.

In 2003 Mr John Nimon died and Mr Bill Nimon, hisrs took over running the

company.

In 2004, Mr Graham Wilson, who had recently begmoagted as Marketing Manager,
was appointed General Manager of Nimons. He resign December of that year

and left giving Mr Buckley an extremely positivdarence.
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On 14 December, Mr Peter Patterson was appoint€sleasral Manager of Nimons.
One of the first issues he had to deal with wascdéer Mr Buckley in the workshop
over Christmas as Mr Buckley was going on leaver Buckley had a company
vehicle and was paid a greater salary than mahymabns as a result of his skills and

experience and the fact that he covered bus breaislm evenings and at weekends.

Mr Patterson and Mr Buckley considered that afif slaould assist in future in call out

work rather than simply leaving it to Mr Buckle{here was a dispute, however, over
how much other workshop workers would be paid fer ¢all out work. Mr Patterson

called a meeting of the workshop staff and toldrthikat if there was no agreement on
call outs it would not be a big step from usingaatside company to do call outs to
that company doing all of the workshop work. Afiearing from some workers in the
workshop that it was Mr Buckley who was allegedghimd their not agreeing to the

call out process, Mr Patterson then apologisedrfaking statements that might have
led people to believe that their jobs could beeopardy. Mr Buckley thus incurred

Mr Patterson’s displeasure for not supporting thenagement line over this matter
with his staff.

In the next day or so, Mr Patterson and Mr Buckieyl a conversation where Mr
Buckley alleges Mr Patterson told him that whenazk gets in his way he removes it
and that he hoped for Mr Buckley's sake he was gmhg to be a block. Mr
Patterson’s evidence was that he told Mr Buckley ths job as general manager was
to remove any blocks to his achieving his goalse thHen claims that Mr Buckley
asked him if he would remove him if he thought thatwas a block, a question which
Mr Patterson did not reply to. | prefer Mr BucKkeyevidence on this matter as Mr
Nimon acknowledged Mr Buckley took this matter uphwhim soon afterwards. Mr
Nimon told Mr Buckley that he had to support hisvngeneral manager, that Mr
Patterson was a lot harder than Mr Wilson and kaBuckley had to get alongside

him.

As part of his initiation, Mr Patterson also wehtaugh Nimons’ files and met with
key staff (including Mr Buckley) in order to asaart how the company was operating.

He saw a number of areas for immediate improvenpamticularly in the workshop.
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He also quickly became aware of a concern that Mckiy had about what he
believed was improper charging for work done footaer company owned by one of
Mr Buckley's staff. Mr Patterson was assured by NMmon that the work was all

being properly invoiced.

Mr Patterson also became aware that Mr Buckleyndidlike the management of Mr
Nimon and that he was very upset when the prev@erseral Manager Mr Wilson had

left, because this meant he had to deal more witNixhon.

As part of his assessment of the operation of Nsndfr Patterson also spoke with all
the workshop staff. A number told him that theyreverery concerned about Mr

Buckley’'s management and were considering leavihg was not replaced.

As a result of Mr Patterson’s investigations, whalso included reports from the
previous manager and discussions with Mr Nimongiéa&ded in the New Year that a
serious talk with Mr Buckley was required. Thisnkat he told Mr Buckley the day
he returned from his Christmas holidays. Mr Bugkigas unaware of what the

meeting was about despite asking. All he knew thasit was a serious talk.

The meeting was held on the next day, 19 Januddy.2@t the commencement of the
meeting Mr Buckley was told that the meeting wapeaformance review, not a

disciplinary meeting.

Mr Patterson outlined issues in relation to Mr Begls performance and in particular
his attitude. A lot of discussion occurred over tall out issue. Mr Buckley accepted
that he had told staff that if they were not hapgpgy should not agree to Mr
Patterson’s proposals. Mr Buckley also linked tlisue with that of the other
transport company’s use of Nimons’ workshop faedit Mr Buckley also noted that

he thought that the workshop staff were not coreabout his actions.

Mr Patterson then raised an issue of whether oMmdduckley had spoken outside of
the company about the workshop situation. This bexsause Mr Patterson was aware
from correspondence from Mr Wilson that Mr Wilsomekv about the latest details on
the workshop issues. Mr Buckley admitted that hd kold Mr Wilson about the

workshop issues, but was not negative about it. Bmtkley was shown a letter from
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Mr Wilson on another matter and reminded of hispoesibilities to maintain
confidentiality. Mr Buckley’'s response to the étivas that he did not see that it had
anything to do with him and that he was the one wtvinced Mr Wilson to resolve

the major issue raised in the letter.

Mr Patterson then raised a matter that had beetusiisd in a health and safety
meeting held in Mr Buckley’'s absence. Generalison on how safety could be
best maintained then followed, including that MrcRley wanted strict guidelines on
these issues.

The discussion then turned to general issuesmgl&di Mr Buckley’'s competence. Mr
Buckley suggested that Mr Patterson should refeMtoWilson’s reference. Mr
Patterson declined to do so, on the basis that duk little faith in Mr Wilson’s

opinions.

Mr Buckley went on to state that he had had Iml@enagement training. Mr Buckley

was told that he would have to improve his perfaroea

| accept that Mr Buckley, in the face of Mr Patters criticisms of his performance,
asked him what his options were and whether orikesh was to go back on the floor.
| do so because going back on the floor was somgttiiat Mr Buckley had raised
many times before with a number of staff at allelsvat Nimons. Mr Patterson made
it clear that that would require him to be confidhr Buckley could work closely and
harmoniously with the other mechanics. Mr Pattertb@n told him to think about the

iIssues raised overnight and to talk to him the dext

Mr Patterson reported his discussions with Mr Bagkio Mr Nimon, who told him

that he did not want to lose Mr Buckley, as he wasery good diesel mechanic. Mr
Nimon suggested that should Mr Buckley cease tonvbekshop manager another
employee in the workshop could be considered fermianager’s role. Mr Patterson
met with that employee accordingly and receivedoaitive response to his query
about whether he would be interested in the jolulshtr Buckley leave at short

notice.
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The pair did not meet again until two days latéFhe meeting took place at Mr
Patterson’s initiative. Mr Patterson asked Mr Bagkvhether he had made a decision
about whether he wanted to continue as worksho@gen Mr Buckley stated that he
did want to stay on in the role. Mr Patterson thpeavided Mr Buckley with a
performance plan that he had prepared earlier. pédormance plan was a
comprehensive document of five pages, setting eyt performance indicators and
measures for monitoring whether or not these haa lbeet. The form concluded with
room for Mr Buckley to sign it to confirm his undtanding that performance
improvement was required by a certain date and hieatvould try to achieve the

targets set.

This was a highly sophisticated performance plah fn Buckley had never seen any
performance plan before, let alone one of suchisbpétion. Mr Patterson explained
that this was going to be required of all managdrs.response to a question as to
whether it was just about people leadership matkérsBuckley was told that it

covered all areas of management. Mr Buckley was &ld that he had to make

progress and to get up to speed, within a morpbstible.

Mr Buckley started to read through the plan, but ddficulty in understanding many
of the terms, such as “attrition” and therefore dat get far through it. He asked
whether the option of working on the floor waslstipen. Mr Patterson responded
that Mr Buckley needed to be pushed to improve asmaager and that he had to be
satisfied that Mr Buckley would be a useful conitty to the workshop team before
that option could be agreed to. Mr Buckley resmahthat it seemed that Mr Patterson
was trying to push him out. Mr Patterson emphasitat Mr Buckley needed to
improve quickly and asked for his agreement toplla@ by 4pm that day. Mr Buckley
stated that he was not prepared to continue theecsation any more. Mr Patterson

then reminded him again of the 4pm deadline.

Mr Buckley's response to the meeting and the perémce plan frustrated Mr
Patterson greatly. Accordingly, he prepared aedetor Mr Buckley, which he

presented to him soon afterwards.
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25. The letter is dated 21 January 2005, is titled Whdp Management, and states:

26.

27.

28.

“Your job performance has not been meeting the querénce expectations and
company work standards for someone holding thetipasof Workshop Manager. In
order to improve your performance the company hasueéd you a Personal
Performance Plan (PIP).

The purpose of this Personal Performance Plan ipriavide you with a plan that will

clearly identify measurable performance objectissl what the expected desired
results should be. The intent of this plan is &sist you in improving your job

performance to a satisfactory level.

This Personal Performance Plan is in effect for trext 30 days commencing on 21
January 2005 and ending on 21 February 2005. Yl lawill meet on a weekly basis
to discuss performance issues that you have imdromeas well as performance issues
that still need improvement. These meetings vélldocumented and you will be
provided a copy of this documentation.

You must demonstrate immediate, sustained andstensiimprovement in all areas
outlined in the attached Personal Performance PlarfFailure to demonstrate
immediate, sustained and consistent improvement reaylt in dismissal as an
employee of Nimon & Sons Itd.

Although the timeline for this Personal Performaiian is for 30 days, the company is
not restricted from acting on further unsatisfagtq@erformance, particularly if serious
misconduct is displayed. Your dismissal may o@&uanytime during or after the
timeframe of this Personal Performance Plan.

If at any time you feel you are not being provideéair opportunity to demonstrate
improvement in your performance, you are encouragedonsult with either the
General Manager or Managing Director.”

Mr Patterson was of the view that the seriousnésiseosituation had to be made clear
to Mr Buckley and that is what he intended to ddhwthe letter and the personal
performance plan. He accepted the letter should baen written in a more positive

way but that Nimons urgently needed an effectivekaioop manager.

Mr Buckley was extremely shocked when he readetier. Mr Patterson emphasised
the need for Mr Buckley to improve his performaifdee was going to continue in the
role of workshop manager. He also emphasisedékd for the plan to be signed by

4pm. Mr Buckley indicated that he was going tokdegal advice on that matter.

Next, Ms Kennedy rang Mr Patterson on Mr Bucklely&half, that same afternoon,
suggesting mediation. Mr Patterson sought adwiom fMs King and agreed to the
mediation, which took place on Monday, 24 January. was not successful in

resolving Mr Buckley’s concerns.
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On 27 January, Ms Kennedy wrote to Nimons statiag Mr Buckley could not return
to the workplace because of Mr Patterson’s treatrmohim. Mr Buckley returned his
company vehicle that day and a week later was p&dfinal pay, with Nimons
deciding to deduct one month’s salary because toegidered Mr Buckley had not

given proper notice under the employment agreement.

Before leaving, Mr Buckley had applied for a jobtlwia competitor, but did not
consider that the remuneration offered was sufiicieHe had also approached one
other, with no discernable result. He decided safterward to change career and
enrolled in early February on a training coursebémome a real estate agent. He
successfully passed the course and is currentlyoymh as a real estate agent. His
taxable income for the period 1 April 2005 to 3hukary 2006 was $35,324.72.

The parties returned to mediation again but weablato resolve matters. This was
also the case in relation to attempts made dutwegcburse of the investigation to

settle matters, so it therefore falls to the Auitlyalo make a determination.

TheLaw

32.

33.

This is a case about constructive dismissal, a tewett explored in employment
relations jurisprudence. All these cases must bésanalysed in the light of the new
test for justification of dismissals, s.103A, ahé inew requirements on the parties to
display good faith behaviour requiring the partiesbe active and constructive in
establishing and maintaining a productive employmestationship in which the

parties are responsive and communicative, s.4 (1A).

In this case, Mr Buckley claims under two of theethstandard heads for constructive
dismissal, namely that Nimons followed a coursecanduct with a deliberate and
dominant purpose of coercing him to resign andiat & breach of duty by Nimons
led Mr Buckley to resign. The leading case on troigsive dismissal where breach of
duty is alleged isAuckland Electric Power Board v. Auckland Provinciistrict
Local Authorities Officers IUW (Ind)1994] 1 ERNZ 168. There the Court of Appeal
held:

“... the first relevant question is whether the resijon has been caused by a breach of
duty on the part of the employer. To determing theestion all the circumstances of
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the resignation have to be examined, not merelgoafse the terms of the notice or
other communication whereby the employee has teddd#re resignation. If that
guestion of causation is answered in the affirnggtthe next question is whether the
breach of duty by the employer was of sufficiemiogseness to make it reasonably
foreseeable by the employer that the employee wmilde prepared to work under the
conditions prevailing: in other words, whether abstantial risk of resignation was
reasonably foreseeable, having regard to the seness of the breach.”

While an employer is entitled to pursue performaissees with staffAuckland Shop
Employees IUW v. Woolworths (NZ) UiP84] ACJ 41), there is a clear process for
dealing with performance issues. Failure to behasea reasonable employer by
storing up a list of matters causing dissatisfactmd then confronting an employee
with them is a very serious breach of trust andfidence likely to lead to a
constructive dismissalonaldson & Youngman (t/a Law Courts Hotel) v. Bimk
[1994] 1 ERNZ 920.

Deter mination

35.

36.

37.

| conclude that Nimons, through Mr Patterson, waisfallowing a course of conduct
with a deliberate and dominant purpose of coerdifig Buckley to resign. Mr
Patterson was a new general manager who beliesdhth was required to make
significant changes. He genuinely concluded that workshop under Mr Buckley
was an area where significant change was requuexklg. He then sought to ensure
that these changes occurred. Even although heeliirascepts that the way he
approached this, at least in terms of his letteuld have been done better, that does

not mean that his purpose was wrong in law.

| do accept, however, that Nimons did breach itsediuto Mr Buckley in a significant
way and that these breaches were of sufficienbssness to make it reasonably
foreseeable by Nimons that Mr Buckley would notgrepared to work under the

conditions prevailing.

Mr Buckley had been the workshop supervisor foreseyears. He had just been
given an extremely positive reference by the géneemager who had recently left.
Therefore he had no reason to consider that himnpesance was substantially below
par or that his employment was under threat. Wdit tchanged with Mr Patterson’s

arrival, however.
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After the issues relating to cover for call outs; Rhtterson in effect threatened Mr
Buckley by stating that he removed blocks in hig/wead he hoped that Mr Buckley
was not going to become such a block. He then sumad Mr Buckley to a
performance review meeting where Mr Buckley was aatre that that was the
purpose of the meeting. During this meeting, Mttétaon reviewed Mr Buckley’'s
employment in quite negative terms, criticising maspects of his performance. Mr
Patterson had clearly concluded by then that Mikyc was deficient in many
aspects of his role, but he had not involved Mriei in that assessment, or shared it
with him, in any meaningful way before then. MrttBeson gave Mr Buckley no
assurance that even if he wanted to return to sitoping a mechanic on the floor that

Nimons would agree to it.

Mr Buckley was then given a day to think over hitufe options. When the meeting
was reconvened a couple of days later, Mr Buckleg wesued with a performance
plan that he could not reasonably have been expéuteave understood, especially as
he had never been given any training in the manageperformance indicators to be
required of him. Furthermore, he was pressurecadoept the plan within an

unreasonable time frame.

The most serious failure of Nimons, however, ocadirwith Mr Patterson’s letter of
21 January, which was issued with advice that MckBay’'s performance would have
to improve if he was going to remain the workshagnager. While the letter states
that the intent of the plan was to assist him ipriowing his job performance, the plan
was only to be in effect for 30 days. In the ceuo$ that period, there were to be
weekly meetings, which is quite a reasonable expect were it not for the statement
that failure to demonstrate immediate, sustainedl @onsistent improvement may
result in dismissal. This is exacerbated everh@urby the statement that Nimons was
not restricted from acting on further unsatisfagtperformance during the 30 day
period, particularly if serous misconduct was diged. Here it was noted that
dismissal could occur at any time before or afte timeframe of the personal

performance plan.
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Here it is clear that the focus has moved beyonckerperformance management to
also a threat of dismissal at any time. Combinath Wir Patterson’s previous

treatment of Mr Buckley, this threat constituteskegious breach of duty to him.

| accept that Nimons properly tried to deal withtt@es through mediation when
requested to do so. Unfortunately nothing resulresn the mediation that the
Authority has been made aware of that changed ds#ign set out in Mr Patterson’s
letter of 21 January. It therefore follows that Blickley was entitled to resign on the

basis of the events to that date.

While the resignation may well have come out of lihée, an objective analysis of
events and in particular the letter of 21 Januaaglé me to the conclusion that it was
reasonably foreseeable that Mr Buckley would ndtypuwith this sort of treatment.
Mr Patterson, on behalf of Nimons, had a duty tocbastructive in maintaining a
productive employment relationship with Mr Bucklagd the letter was an antithesis
of that.

| do not accept that Mr Buckley left for any otherason. Issues relating to Mr
Nimon’s treatment of him and concerns over hisnis leaving Nimons were not
key reasons for Mr Buckley deciding to leave at timae, | find. | so conclude on the
basis of Mr Buckley’'s evidence and the fact thatythad occurred some time in the
past. It is important in this respect that Mr Blegk had worked for companies
associated with the Nimon family virtually sinceang school. He would not leave

simply on a whim or in a tiff, | find.

| therefore conclude that Mr Buckley was constredyr dismissed. Given the serious
breach of duty, there can be no justification tws tdismissal, nor any contributory

fault (Dicksonapplied).

Mr Buckley provided detailed evidence in supporhi loss of remuneration, which |
accept. While he was in training for one month #ng did not mitigate his loss for
that period, this must be offset against the onathis pay deducted for failure to give
proper notice. Given the fact that Mr Buckley veasstructively dismissed it follows
that he was not required to give notice in the nearenvisaged by the employment

agreement.



11
47. There is no reason to restrict Mr Buckley's losghe period of three months only
(Telecom NZ Ltd v. Nutt¢2004] 1 ERNZ 315). | accept that the losseshotal have
been losses as a result of the constructive disinisd therefore find that lost

remuneration for 12 months is appropriate, namai;$56.72.

48. Mr Buckley also claimed $10,000 in compensation.e fhave cogent evidence,
supported by his partner, of the impact on him. phrticular, he noted that the
financial pressures had been very demoralisingthatihe was given medication to
deal with the stress from which he was sufferinthe sum sought of $10,000 is a

reasonable claim in all the circumstances of tasecand | award it in full accordingly.

49. | therefore order the respondent, Nimon & Sons tedii to pay to the applicant,
Darryl Vincent Buckley, the sum of $10,000 compeéiasaunder s.123 (1)(c)(i) of the
Act and $24,956.72 gross under s.123(1)(b).

Costs

50. Costs are reserved.

G JWood
Member of Employment Relations Authority



