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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] Gwen Brocklehurst says her former employer, KBM Nae Maintenance
Limited (KBM):

(i) breached the employment agreement by unilateraityowing certain of
her duties in October 2009;

(i) breached s 4 of the Employment Relationshgd 2000 by failing to
consult with her about the change in duties, forctvla penalty is sought
under s 4A of the Employment Relations Act 2000;

(i) affected her employment to her disadvantageitb unjustifiable action
in removing the duties, so that she has a persgnevance on that
ground; and

(iv) dismissed her constructively and unjustifiabligen she resigned in
January 2010.
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[2] KBM says the two personal grievances identifiediigtand (iv) above were
raised outside the 90-day time period specified i14(1) of the Act, and it does not

consent to their being raised out of time.

[3] Mrs Brocklehurst seeks leave under s 114 (3) ahdo(4aise her grievances
out of time on the ground that exceptional circuanses existed and it is just that
leave be granted. Regarding the existence of ¢éxoeh circumstances she relies on

s 115, which reads in part:

For the purposes of s 114(4)(a) exceptional cirdamses include —

@) ..

(b) Where the employee has made reasonable arrangententsave the
grievance raised on his or her behalf by an agdnthe employee, and the
agent unreasonably failed to ensure that the gmeeawas raised within the
required time;

[4] This determination addresses whether leave shaulgtdnted to raise the two

personal grievances.

[5] As may be inevitable in an application based od5(l), for the purposes of
the present application privilege has been waivedespect of material that might

otherwise have been considered inadmissible asessd

Background

1. A disadvantage grievance is raised with KBM

[6] Mrs Brocklehurst began her employment with KBM maout March 2008

in the position of preventative maintenance co+wathr. Her oral evidence was that
the position was part time initially. In or abalitly 2008 she moved to the full time
position of technician co-ordinator. Her hoursaairk were 40 per week, and her rate

of pay was $19 per hour.

[7] A series of incidents commencing in October 2008 anlminating on 12
November 2009 caused Mrs Brocklehurst to approaehny Qayler Limited for
advice. She spoke to Adrian Tayler. Mr Taylergagied she set out her account of

events in writing, which she did.
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[8] The account recorded events from 16 — 20 Octobelyding a meeting of 19
October at which Mrs Brocklehurst said she was shld would be moved from the
technician co-ordinator position back to the preéstwe maintenance position.

According to the account KBM’s managing directoeui Bignold, told her:

... I was no good at my job, that | was partly tondafor the company not making
money and that they were going to move me backirnimg the PM department
which is similar but more administrative than tleett coordinator role...

At this stage | stressed to him that this had tdrimto an appraisal and that if | was
that bad at my job he should have brought it toattgntion before now. ...

| then stated that if | was no good at my job thabuld leave. KB then said that they
did not want me to leave because | was good atamygommitted and had shown
continued loyalty to the company!

| advised | would take 24 hours to think thingsraaed stipulated again that if | did
decide to leave | wanted to do it on good termb wit hard feelings or bad blood.

[9] The account recorded a further discussion the aeext Mrs Brocklehurst told
Mr Bignold that she felt she had nothing more tieioKBM, but indicated she would
continue to report for work and would not leaveillgm immigration matter affecting
her had been finalised. She expected the relguaatess would be completed in 6
weeks. There was a further conversation during lwiNic Bignold urged her to stay.

[10] The account further recorded that in late Octolmet @arly November KBM

had difficulties with its computer system, culmingt with a loss of data. The
circumstances were such that the Police were calléd investigate the actions of a
former employee suspected of being the culprit.thin course of the investigation a

police officer interviewed Mrs Brocklehurst on 12Wember 2009.

[11] Mrs Brocklehurst was very upset by this interviemd aletailed the matter in
her account. The associated allegations of famtewconcerned with the police
officer’s conduct of the interview, and were ndterwise directly concerned with any

action of KBM’'s. Mrs Brocklehurst ended the accoloy saying:

| have been left feeling that | can no longer watlKBM. My good name, character
and work ethics have been sullied. UnfortunateBMK feel that due to my
Immigration status that | have no course of redressepresentation and as such
have made me feel victimised, singled out anddulilli
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[12] Because of her upset, Mrs Brocklehurst began agefi sick leave. She did

not return to work.

[13] Mr Tayler prepared a letter dated 18 November 20@%ing Mrs
Brocklehurst’'s grievance. The letter referred awlthe concern about the interview
with the police officer and set out Mrs Brocklethigsview of those facts. The
grievance was that KBM (through the police offickgd failed to follow the law
regarding investigation procedures and employeghts, was trial by ambush and

was unjustified.

[14] The parties attended mediation in early Decemb@9 2fut were unable to
resolve the matter. Mrs Brocklehurst's personakvgmce was lodged as an
employment relationship problem in the Authority bh December 2009. It is plain
from the statement of problem and the letter af\gance that the actions of the police
officer were being treated as the actions of theleyer for the purposes of the

grievance, although at the time no legal basisfiwh an approach was identified.

[15] Mrs Brocklehurst’'s immigration matter was deterndirie or about December
2009. In a message from her advocate dated 11lada@010 Mrs Brocklehurst

advised that she was giving two weeks’ notice eftdrmination of her employment

[16] The circumstances of the resignation were not pam@ted in the statement of
problem by way of amendment to it, and no additigreasonal grievance was raised

in respect of the resignation.

[17] The employment relationship problem as lodged icdb@er 2009, together
with a claim for a penalty in respect of deductidram wages added by way of
amendment to the statement of problem, was theesubf an investigation meeting
in the Authority on 23 March 2011.

[18] The Authority said the issue arising in respecth&f grievance was whether
KBM was liable for the actions of a police officewestigating a criminal matter at
KBM’s request. It found there was no such liapiland that there was no
disadvantage grievance. Its determination wasedsas Brocklehurst v KBM
Machine Maintenance Limitet? April 2010, WA 62/10.
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2. Mrs Brocklehurst refers to her additional comser

[19] By email message to Mrs Brocklehurst dated 2 Febr2z@10 Mr Tayler
advised he had encountered the presiding Authorégnber in another matter earlier
that day. The member indicated Mrs Brocklehurngéssonal grievance was likely to

be unsuccessful. Mr Tayler sought Mrs Brocklehsiisistructions.

[20] In a further series of exchanges Mrs Brocklehus&ed why she would lose,
and whether the Authority would take into accoumd events of October 2009. Mr
Tayler advised that he disagreed with the view thatemployer was not responsible
for the conduct of the police, and said that theglsi act of breach concerned the
police treatment of her. He believed the Authowityuld not consider the additional
events to be relevant. Mrs Brocklehurst was pensisn saying she wanted to push
the circumstances leading up to the police inciderd KBM's treatment of her in
October. Mr Tayler repeated that the Authority Wdoprobably not be interested in
those events and reinforced the advice that hex was solely concerned with the

employer’s liability for the conduct of the polioficer.

[21] In a message to Mr Tayler dated 11 February 2019 Bdocklehurst said she
would have resigned after her treatment in Octolaad that the events of 12

November were the final straw but not her maineadsr seeking advice.

[22] On or about 11 February 2010 the principal of Gaayler Limited, Gary

Tayler, took over as Mrs Brocklehurst's advocatée advised Mrs Brocklehurst by
message dated 12 February 2010 that the only ral&ssue for the claim as filed was
the employer’'s behaviour when the police officemeainto the workplace, and the

way in which Mrs Brocklehurst was interviewed.

[23] Mrs Brocklehurst met with Gary Taylor on 17 Febguao discuss the
statements of evidence which were due to be fitetthé Authority. Mrs Brocklehurst
said in evidence at this investigation meeting thatdiscussion centred on the nature
of the claim regarding the police officer's conduand an explanation of what

‘vicarious liability’ was.
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[24] Mr Tayler detailed the advice he said he had gigettjng out in an affidavit
11 bullet points which in essence amounted to reasdy Mrs Brocklehurst would
be unlikely to succeed in a further personal gmeeaclaim in respect of the October
events. Even if that advice was given it did neniify the possibility of a grievance
alleging constructive and unjustified dismissalassess the strengths and weaknesses

of such a grievance.

[25] Further, the first bullet point referred to thetfa€ such a grievance being out
of time, and asserted that Mrs Brocklehurst hachédaothing about it’. |1 do not

agree. Mrs Brocklehurst had sought advice andlamehe advice she received. The
advice had not identified the possibility of suclgreevance. There was nothing on

which she could fail to act.

[26] | consider it unlikely that Mr Tayler engaged on B&bruary in a discussion
about the possibility of a disadvantage grievamcespect of the October events, and
that he went on to explain why such a grievancelavba unlikely to succeed, in the
manner indicated by the affidavit. There was ngpsuting written record. Moreover
the occurrence of such a discussion is inconsistatht the content of the emailed
exchanges up to that date, which focussed attemtothe claim in respect of the
police officer's conduct, as well as exchangesrafie Authority had issued its

determination in April.

[27] In the post-determination exchanges Mrs Brocklghumsed her concerns
again, saying in a message dated 19 April that cuastions still had not been
answered. The questions were whether she haditamigig claim other than in

respect of the police officer’s actions, or whethlkee had no claim at all. Mr Tayler
could have reminded her of advice given on 17 Faafyra if such advice was given —
but instead he said she had no claim. When MrskBgburst replied listing her

concerns again, he emphasised that no grievancédedraised and time limit had
now expired.  When she continued to persist ak@d again whether the claims
were legitimate, Mr Tayler advised, ‘no not really’

[28] Mrs Brocklehurst subsequently obtained alternatigeice, which led to the
raising of the present grievances in a letter d@@duly 2010, and the filing of the
present statement of problem.
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[29] In the intervening period Gary Tayler Limited andsvBrocklehurst were
engaged in proceedings in the Disputes Tribunal,stibstance of which concerned
the way in which Gary Tayler Limited had advisedsMBrocklehurst The matter

continued into the District Court on an appeal Whi@s unsuccessfiil.

Whether exceptional circumstances existed

[30] Two elements of s 115(b) must be satisfied in ofdethe circumstances to

amount to ‘exceptional circumstances’. They aretivér:

(i) the employee has made reasonable arrangeneehts/é a grievance raised
by the agent; and
(ii) the agent has failed unreasonably to ensuaettie grievance was raised in

the required time.

1. Failure of agent to ensure grievance raiseia t

[31] In Melville v Air New Zealand Limitédhe Court of Appeal declined leave to
appeal against a judgment of the Employment Cowhich addressed the
requirements of s 115(b). The court of appeatedrthere were two elements in
s 115(b), and commented on the correctness of mmgldyment Court’s findings in

respect of the second element.

[32] The second element was addressed firdfi@tville because it was considered

straightforward. | take the same approach here.

[33] I have no hesitation in finding the advice to peteolely on the basis that the
employer was responsible for the actions of thécpadfficer in the circumstances set
out in Mrs Brocklehurst's November account was mmseived, and a wrong

application of the doctrine of vicarious liabilityMrs Brocklehurst’s account of the
facts did not suggest any legal basis for singtingthe police officer's actions at the

interview and seeking to proceed against KBM asakdmayler sought to.

! Gary Tayler Limited v Gwen Brocklehul$AP CIV 2010-041-000256

2 Gary Tayler Limited v Gwen Brocklehu3€ NAP CIV 2010-041-000391
[2010] NZCA 563

4 Melville v Air New Zealand Ltf2010] NZEmpC 87
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[34] On the other hand the overall circumstances to hiNtrs Brocklehurst
referred in the account, particularly the circumsts of the change of duties in
October and her feelings about whether she coudiragce in KBM’s employ, were
capable on their face of providing the basis f@essonal grievance on the ground of

unjustified disadvantage of the kind she now seekaise.

[35] On the most favourable view of their approach, AdrTayler and later Gary
Tayler may have believed that such a grievancedoalittle chance of success that
they did not raise even the possibility of it whhrs Brocklehurst. Even so Adrian
Tayler at the outset - and later Gary Tayler - #thdwave identified the possible
claims arising out of the account of the facts \whidrs Brocklehurst had provided,
and sought more information from her if necessarglarify or confirm their advice.
They should have provided Mrs Brocklehurst withaasessment of the strengths and
weaknesses of the possible claims suggested bpdtwunt, and given an overall
assessment of the chances of success. The assestimald have included the best-
case and worst-case financial outcomes with referdn the remedies available,

including consideration of the effect of any lidtyifor costs.

[36] Even if the assessment was that a disadvantageagde in respect of the
change of duties in October had little chance a@tess, or raising such a grievance
was not warranted by the remedies likely to be eaad, those matters should have
been discussed with Mrs Brocklehurst. Having bgiean the opportunity to make an
informed decision, Mrs Brocklehurst would then hdezn in a position to instruct

Mr Tayler on whether or not to proceed.

[37] The failure to properly address the range of claiihad could be available to
Mrs Brocklehurst was aggravated when, during theharges in February 2010, Mrs
Brocklehurst made it clear the additional concamshe November account were

important to her.

[38] By then a disadvantage grievance in respect ofCbeber 2009 concerns
would indeed have been out of time. Even so, wMeBrocklehurst made it clear
she had concerns beyond her treatment at the hahdbke police officer, an

opportunity to provide her with the advice not giiea November 2009 should have

been taken.
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[39] An application for leave to raise a grievance outime would have been
necessary, and could have been made at the timblisaBrocklehurst so instructed.

| do not characterise her repeated attempts to teflher additional concerns as a
failure to make suitable arrangements to have hm@vance raised. Instead her
approaches were blocked and she was repeatedisedgbat her case concerned the
employer’s liability for the police officer's acti@. She cannot be expected to instruct
her representative to proceed with a cause of raabio whose existence she is

unaware, and in respect of which she has receigettinice.

[40] By February, too, Mrs Brocklehurst had resignetie 8ad already advised in
her November account that she felt the actionseofdmployer were such that she
could no longer continue in its employ. Her wishcomplete the immigration matter
she was addressing, and even her avowed wish ve leer employment on good
terms, might be relevant to the strength of anggaltion of unjustified constructive
dismissal but was not a reason to pass over entihed possibility of raising a

grievance on that ground.

[41] A personal grievance in respect of the resignatonld have been raised in
time if it were raised in February when Mrs Brodklest was voicing her concerns
and seeking further advice. She received no adaicall on the possibility of a

constructive and unjustified dismissal grievance.

[42] Accordingly 1 find Mrs Brocklehurst's agent AdriarTayler failed
unreasonably to ensure Mrs Brocklehurst’s disadgmigrievance in respect of the
change in her duties was raised in the requireck thy failing to advise Mrs
Brocklehurst of at least the possibility of raisisgch a grievance when he should
have. If he assessed the likelihood of succestight, he should have said so.

[43] | find further that, although Mrs Brocklehurst'ses Gary Tayler did not
address the disadvantage grievance as he shoudd linathe time he was apprised of
the matter the grievance was already out of tilnghe present context his actions are

not the cause of the failure to raise the grievandene.

[44] | do, however, find Gary Tayler failed unreasonatayraise the constructive
and unjustified dismissal grievance in time byifgjlto act on the information that
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had been made available to Adrian Tayler as wellliesBrocklehurst’s reiteration of
her concerns in February, and failing to advise Bhscklehurst about the possibility
of such a grievance. Again, if he assessed thaiHiod of success as slight, he
should have said so. He compounded the failuresffiegtively affirming the advice
already received from Adrian Tayler and pursuing thisconceived grievance based

on the actions of the police officer.
2. Employee’s failure to make reasonable arrang&srerhave grievance raised

[45] The issue in the application for leave to appedl@lville concerned whether,
in order to make ‘reasonable arrangements’ to lsaggevance raised, an employee

must give express instructions to that effect toabent. The Court of Appeal said:

[27] If the Judge is to be taken as saying ... tlgré must always be an
express instruction by the claimant to the ageriiring a timeous claim, then
we could not accept that as a matter of law. ...himwords of the provision
the employee has to make ‘reasonable arrangemémtsave the particular
grievance raised on his or her behalf.

[46] In Melville and another decision of the Employment Court retérto in
Melville — namelyMcMillan v Waikanae Holdings Ltd (t/as McCannits)the courts
found the grievants had not made reasonable amags to have their grievances
raised with their respective employers. The gmésehad discussed their concerns
with their representatives and obtained advice, Oaspite being fixed with
knowledge of the 90 day time limit they failed tosere that the representatives
proceeded to raise the grievances within the requime. Inaction both on their part
and on the part of their respective agents mean®thday period passed without the

grievances being raised.

[47] In neither of those two cases had the matters nteam to the grievant been
treated as background, rather they were recograsetleing the foundation for a
possible grievance and addressed directly. Hewe Bdocklehurst did not expressly
instruct her agent to raise the disadvantage gmmvaas presently framed, or a
grievance based on unjustified dismissal, becauseativice she was given did not

address those matters as it should have. Shedvesed where her grievance lay, and

®[2005] NZELR 402
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on her instruction the grievance so advised wasedain time. Moreover when she
expressed her doubts, she was assured that thvanpeethat had been raised was the
only claim she had.

[48] Had Mrs Brocklehurst been advised of the possjbdit the grievances now

being raised - and given a discouraging assessohéme chances of success in which
at the time she acquiesced or otherwise failedite gn instruction to proceed - |

would have come to a different conclusion from ¢ime | now reach. However she
was not advised of the possibility at all, rathke svas told the only claim she had
was the one being pursued. | do not consideagarable to expect Mrs Brocklehurst
to instruct an agent to raise grievances of thel kiow raised in the face of such

advice.

[49] | therefore conclude that Mrs Brocklehurst had ma@sonable arrangements

to have her grievance raised.

3. Conclusion

[50] Since I find both elements of s 115(b) are esthbtis | find exceptional

circumstances existed for the purposes of bothefjtievances in question.

Whether it isjust to grant leave to raise the grievances

[51] Section 114 (4) also has two elements, namelyekegptional circumstances
exist and it is just to grant leave to raise a\gmee. | have found the first is
established in respect of both of Mrs Brocklehsrgttievances, and turn now to the
second.

[52] Assessments of the justice of a grant of leavaisera grievance out of time
usually require a preliminary assessment of thatmef the grievance. Since | have
not heard the merits in full, the assessment mastdnducted at a relatively low
threshold.

[53] Regarding the disadvantage grievance, on Mrs Bebckbkt's account there is
room for argument that the change in her duties eféscted in breach of her
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employment agreement and in breach of the obligatoconsult. On her account,

the change was made in association with dissatigfawith her performance.

[54] A fact far too frequently overlooked when such migiare brought in the
Authority is that there are also several elemeatthé definition of a disadvantage

grievance found in s 103(1)(b) of the Act. An agged employee must show that:

. the relevant concern is within the scope of tigleyment relationship;
. the concern relates to a condition of employment;

. the condition was affected by an action of th@leyer’s;

. the action was unjustifiable; and

. the condition affected by this unjustifiable actwas affected to the

employee’s disadvantage.

[55] If Mrs Brocklehurst’'s account was accepted in assaftive hearing her
grievance would probably succeed under the firar foullet points, but either the
success or the extent of it is limited by the fifthShe would still have to show she
suffered a disadvantage. Since her hours of wark rate of pay were not to be
affected, and the jobs were similar, on her acceurdt remains is her concern about
being seen to be ‘number 3’ in the company. Timeedy flowing from that may be

limited.

[56] KBM says the change was effected within the temhghe employment
agreement and in order to make Mrs Brocklehursts gasier. If that is accepted
and, for example, Mrs Brocklehurst's account of @etober events is found to be

inaccurate, then her disadvantage grievance wailthbkely to succeed.

[57] Further to the constructive and unjustified dis@liggievance, that grievance
also rests on the change of duties advised in @ctab09. An assessment of the
kind set out above will again be necessary to &socewhether or not KBM was
guilty of a breach of duty to Mrs Brocklehurst teetextent that her resignation was
caused by and reasonably foreseeable as a r@hdtgrievance will be weakened to
the extent that the decision to resign may be faamthe facts to have been affected
by actions for which the employer was not respdasibhamely the actions of the
police officer.
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[58] Finally, although this too will be a matter to bedeessed, | do not consider
the mere fact that Mrs Brocklehurst awaited theconme of her immigration matter

before resigning to be necessarily fatal to thewgnnce.

[59] | do not have enough information about the Octobeents to say Mrs
Brocklehurst’'s grievances are plainly weak, to élxéent that the balance is tipped in
favour of declining leave to proceed. | can salydhat, subject to the evidence

available at a substantive hearing, they have merit

[60] The justice of the case also involves balancingirterests of the employér.

A factor counting against a grant of leave to peaces that KBM has already been
through mediation and investigation in the Authpoiit respect of the events of late
2009 in particular. 1t is entitled to consider thatter as at an end, and should not be
required to repeat the process in respect of nsatitet could have been raised in the

first set of proceedings.

[61] Even so, in the event | declined leave to raiskeeibf the grievances, the
allegation of breach of the employment agreemedtthe request for an order for the
payment of a penalty remain part of the presentl@yngent relationship problem.

These claims are based on essentially the same &tthose underlying the
grievances. Were leave to be declined, KBM wotiltiface further litigation.

[62] For the reasons leave to raise the grievancesideyt.

Grant of leave to raise the grievances

[63] For the above reasons, leave to raise both gri@gasqgranted.

M ediation

[64] The parties are now directed to attend mediatigdhiwi42 days of the date of

this determination.

® Creedy v Commissioner of Polif2008] NZSC 31
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Costs

[65] Costs are reserved pending a final resolution isf émployment relationship

problem.

[66] For the parties’ information, unless there is infation of which | am not
aware, | would not consider it just to make an orfde costs against KBM and in
favour of Mrs Brocklehurst in respect of the presmpplication for leave to raise the

further grievances.

R A Monaghan

Member of the Employment Relations Authority



