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DETERMINATION OF THE AUTHORITY

Mr Blaker’s claims

[1] Mr Julian Blaker was employed by the resporidBn& D Doors (NZ) Ltd, as an Installation
Supervisor. He had held this position since Au@@&i4. On 12 January 2006, Mr Blaker was
dismissed. In the letter advising him of his dissal B & D said that the reason for his dismissal
was that Mr Blaker had:

» taken company property without authorisation: and
» lied to company representatives during the compamyestigation of that theft.

Mr Blaker claims that his dismissal was unjustifiedn 13 January 2006 he filed an application
with the Authority seeking interim and permanemsgatement, payment of lost wages,
compensation for humiliation etc of $15,000 andso0s

The events leading to Mr Blaker’s dismissal

[2] On 7 December 2005 the company’s National @pans Manager, Mr Steve Dean, was
advised that a staff member had been seen loatlingraum off-cuts onto a trailer. Mr Dean
observed for himself the trailer loaded with alumim but due to other commitments was unable to
investigate further immediately. Later that day Mran noted that the trailer was now empty and
approached Mr Blaker to ask about the aluminiumadiy what was said during this conversation
is disputed by Mr Blaker but formed an importantt g the Company’ subsequent investigation.
On 9 December 2005 Mr Dean wrotsianmary of factahich included the following statement:
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Wednesday 7 December approx. 2.30 pm

| asked Mr Hugh Wrigley to accompany me to viewtrthiéer for a second time to see if we
could clarify the situation. When we arrived | iset the trailer had been moved and was
empty. Noticing department supervisor, Julian Blakasked him had seen anyone move the
trailer. He said that at the request of anothempéogee he had taken the material to the scrap
dealer and then showed me the cash that he hadsesteJulian would not tell me who the
other employee was until | said we knew H. puintlaéerial in the trailer. Julian then
confirmed it was H. who requested Julian to talertiaterial and also his intention was to
give H. the cash. | asked Julian if we could déscilnis with H. at 11.30 on Thursday

morning which was acceptable he replied.

Wednesday 7 December approx. 2. 45 pm

| approached H. to ask if he is available at 11V86dnesday to discuss the material
movements. H. replied he would be available bwiag Julian who had asked him to collect
the material and put it in the trailer. | said teder to discuss the events with Julian present
and left the area.

Because of his unavailability for crucial meetidgsDean did not take a direct part in the
investigation of Mr Blaker's conduct. The investiign, and Mr Blaker’s dismissal, was carried out
by Mr Kerry Heard, B & D Sales and Marketing Manage

[3] On 9 December 2005, Mr Dean and Mr Heard wtotklr Blaker saying that they had received
information which suggested:

* Sometime during the afternoon on 7 December yoarapgly removed company property
(aluminium) from our premises without authority.

* When asked if you knew where the aluminium had goneeplied to Steve Dean and Hugh
Wrigley that you had received money in exchangéhisrcompany property.

* You expressed that your intention was to pass amegnyou received to H.

* The current whereabouts of the money is unknown.

* You confirmed that H. moved the aluminium fromréogcle bin to the trailer.

* Our company vehicle was used to transport the alium without proper authorisation.

* You allege a third person who was apparently inedlin the movement of the property.

And:
At this stage the concerns | have relating to thesees:
* Your involvement in the removal of company propertiiout authorisation.
* The apparent use of our company vehicle without@igation.
* The whereabouts of the cash apparently exchangembfopany property.
* Who else if anyone was involved.

The letter went on to suggest that the companyswessthat there was an appropriate explanation
and that they had formed no view on these mattdmyvever the letter also advised that if Mr
Blaker did not have a satisfactory explanation tiveuld view these matters extremely seriously
and that his employment would almost certainlydseninated. The letter also noted that Mr Blaker
had received independent advice and asked thatdkeBrespond no later than 5 p.m. on Monday
12 December. Following an exchange of correspatelbetween the company’s solicitor (Mr Paul
White) and Mr Blaker’s solicitor (Mr Paul Pa’u) aeeting was held on 14 December 2005. This
meeting was attended by Mr Blaker and Mr Pa’u, MaHl, Mr Edwin Richards and Mr White. At
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this meeting Mr Blaker provided further informatiand explanation to the company. Following
the meeting Mr Pa’u wrote to the company emphagiginumber of points including:

During the course of the meeting, we made it abatiga&lear that at all material times my
client understood that the aluminium off-cuts whagre in rubbish bins and were regarded
as rubbish. He made it clear that the aluminiurfronits that were removed from the rubbish
bin were sold and the funds he received whereiristaller’s social fund.

You will also recall that during that meeting, mieot reiterated that in the entire time he has
been employed by the company, he has not recemyedrten memo or instruction from his
employer (either verbal or written), or been refstrto any policy or procedure or any house
rule advising that the aluminium off-cuts in théses are regarded as company property and
that the removal is regarded as the theft of conggaoperty or removal of company

property.
And:

As | also pointed out, the company’s silence o i#sue is consistent with the general
understanding, including the understanding of ngntlthat rubbish is exactly that, rubbish.

[4] On16 December Mr Dean met with H. to clarifydHunderstanding of the company’s policy

with regard to the removal of aluminium off-cut his evidence of Mr Dean said that he did this

to check Mr Blaker’s assertion that there wadespread understanding that off-cuts could be and
were removed by employedde said this did not accord with his understagdir that of other

senior staff but he considered the Company neeaxleldck this understanding with other
employees. Mr Dean said that Mr H. was a goodaghas he had been at the company for about 20
years and was also a union delegate. At the igat&in meeting Mr Dean provided the Authority
with minutes of the meeting which contained a sunymeéthe questions he asked H and H.’s
responses. These minutes record:

The following points were discussed for clarificati

* Have you been requested to move aluminium offesutgevious occasions?
H. —never instructed to move aluminium off-cutsubyone before, or know of any other
person who has moved aluminium off-cuts out oflédségnated containers.

* Do you consider the off-cuts to be a hazard inelgdicavengers taking items outside of
working hours.

H. acknowledged that the aluminium bins are ndtdatside so were not a hazard either in

the workplace or to scavengers.

* In your opinion do other employee’s understandrdgairement to obtain prior approval
before removing items from company premises.

H. believes that staff understands the requirenteegiin prior approval before removing

items from company premises.

[5] Following his meeting with Mr Blaker on 14 Dsober Mr Heard advised Mr Dean that Mr
Blaker disagreed with treummary factprepared by Mr Dean on 9 December 2005. As dtresu
Mr Dean approached Mr Wrigley to confirm Mr Wriglsyrecollection of those events. Mr
Wrigley responded to Mr Dean’s request by e-maiisg:

| have read the summary of facts and agree thabiigect as | heard it.
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[6] Following these inquiry’s B & D, through it®kcitor, wrote to Mr Pa’u , requesting Mr Blaker
attend a further meeting and stating:

8. B & D Doors considers that there are currenthyotissues to resolve
8.1 Julian’s taking of aluminium extrusions andisg them on 7 December;
8.2 Julian lying to B & D Doors during the invesdtion of the above incident.

The letter noted that Mr Pa’u had been suppliet witormation gathered through the course of the
investigation and went on to say that the compadwydt think that Mr Blaker’'s explanations to
date were sufficient to justify his actions because
» Mr Blaker’s claim that there was a belief/practia¢hin the company that aluminium
extrusions can be taken did not accord with thepaong’s understanding.
» Mr Blaker had previously asked before removing camypproperty and was therefore
aware that he was not entitled to do so without@ugation.
* Mr Blaker could not reasonably have believed thataluminium was rubbish.
* Itis reasonable for company to expect its emplsyeauld not remove valuable company
property even if there was no specific written dinee not to do so because it is common
knowledge that unauthorised removal of anotheperty in any circumstances is theft.

This letter also advised that the company was denisig Mr Blaker’'s apparent lying in the
investigation of this incident.

[7] On 11 January 2006 Mr Pa’u wrote to the conypeetting out, in some detail, Mr Blaker’s
response to the companies concerns. On 12 JakWudteard, Mr Richards and Mr White for the
company, met with Mr Blaker and Mr Pa’u. Followitigs meeting Mr Blaker was advised of his
dismissal.

Why Mr Blaker says his dismissal was unjustified

[8] The above sets out an outline of the eventehvied to Mr Blaker’s dismissal. There are
several of aspects which Mr Pa’'u says render Mk@fa dismissal unjustifiable. These can be
summarised as follows:

1. Mr Blaker did not try and hide that he had reetband sold the off-cuts and that he had
received money for it. When approached by Mr Dieigranswers were immediate,
unrehearsed and, in Mr Pa’'u’s submission, hondsthonestly believed that the-off cuts
were rubbish and he was entitled to remove thenmsatdhem.

2. The company has never suggested that Mr BEtké the items so that he could use the
funds for his own personal benefit.

3. If Mr Blaker had intended to steal from the gamy he could have done so after hours
rather than in plain view of staff and managememing) working hours and he would not
have involved another staff member.

4. At the meeting of 14 December Mr Blaker prodi@ecomprehensive explanation to the
allegations. There was no discussion at that mgétiat Mr Dean would be undertaking the
inquiries on behalf of the company. . It was sisipg that the decision maker, Mr Heard, did
not speak to critical witnesses, Mr Wrigley and Wirregarding a very serious allegation of
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lying. It was highly prejudicial to Mr Blaker thédr Dean was allowed to investigate this
matter because Mr Dean was effectively investiggtimself. By allowing Mr Dean to
conduct a part of the investigation, involving ghéons of credibility involving himself, the
company not only gave the appearance of bias batgtted actual bias in the way in which
it handled the investigation.

5. Mr Wrigley was the asked to confirm the recdlhis superior, Mr Dean. This approach
was neither fair nor reasonable. Mr Dean had ajreagressed his opinion that he did not
believe Mr Blaker’s explanation regarding theft dahdt he felt that, should the allegations be
proven, dismissal should follow.

6. When presented with a statement from two ilestathe company checked with only one.
That installer said that he was unable to commegdnding off-cuts. Mr Dean decided not to
cheek with the other installer because he decideduld not have any weight to his
investigation. This was never communicated to MkBr and this attitude betrayed, in Mr
Pa’u’s opinion, the closed minded bias of the camypa

7. The minutes of the meeting with Mr H. do ndteet what the company say they do i.e.
that Mr H. said that there is no widespread behat employees could remove off-cuts with
impunity. The company failed to appreciate thatHMmould not wish to further incriminate
other employees and that he could be forgiven fmtimg to cooperate with his employer.

8. Mr Heard was in all probability influenced bigws expressed to him during the course of
the investigation by the company’s CEO and by Maie

9. According to Mr Pa’'u the meeting of 12 Janu2096 was neither fair nor reasonable. He
says the meeting should have been adjourned themdéate so that reasonable inquiries
could be made, and proper consideration could lieroathe submissions. Despite a
number of strong arguments and criticisms raisdderiil January letter and in lengthy oral
submissions at the meeting on th&' 1the company simply wanted to conclude the matter
12 January.

10. Mr Blaker had never previously been subjeetrtp disciplinary process.

11..The issue of theft involved an honestly helieben Mr Blaker’s part that the items were
not valuable in the sense that he made money finem this explanations were consistent and
unrehearsed and the funds were not for his benefit.

14. The lies were not serious. The company’s aaprdo the alleged lies was inconsistent
and implausible. The basis of the lying allegaticas that Mr Blaker disputed tlsammary
of Facts a summary supported by Mr Wrigley, and therefdreBlaker must be lying. On
the other hand there were other parts of the susnmiaich Mr Blaker disagreed with and on
these matters he was not accused of lying.

B & D’s response

[9] Mr White, on behalf of B & D, argues that thssa simple case. He says that Mr Blaker
admitted removing company property and sellinggit& D conducted a full and fair investigation
and reasonably concluded that Mr Blaker sold threpgamy property without authorisation, and
without a belief that he was authorised to do glo.White says that Mr Blaker’s dismissal was
justified in these circumstances. Mr Blaker, wirtg to cloud the issues, provided two completely
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different stories. When Mr Blaker was confronteithwhese inconsistencies he denied that he had
ever provided the first explanation and in doindied to his employer. His dismissal, according to
Mr White, was therefore justifiable on this growaido.

[10] Mr White says that Mr Blaker never disputbdtthe was not authorised to remove the off cuts
but maintained that he believed he was authorsedmove them on the basis that:
« there was a widespread belief within the compaay émployees were entitled to remove
the off-cuts.
« He had never been advised he was not entitledriove the off-cuts.
« The off-cuts were rubbish: and
« Installers are allowed to dispose of old doors @ffidtuts are no different

[11] The company investigated Mr Blaker's explamas and concluded that Mr Blaker did not
honestly believe he was entitled to remove off-ctteey say the company knows of no other
occasion when an employee has removed off-cutshendompany has a long standing policy that
no material is to be removed from the company&s sithout authorisation. Mr Blaker was
unable/refused to provide details of other empleyelko had done this and was reluctant to allow
the company to speak to other employees to vdrdybsis of his belief. Despite this Mr H. a long
standing employee, indicated that there was nospigad understanding that off-cuts could be
removed. The company also suggest that Mr Blakestimave known that the off-cuts were not
rubbish, but are valuable, are stored in designaitezland sold by the company as scrap metal.
Even if the off-cuts are considered rubbish Mr Blaknew he needed authorisation to remove
company property from the site. The removal ofddrs by installers is irrelevant as the doors
concerned are not the property of the company.

[12] Mr White says that at the meeting of 14 DebemMr Blaker provided a statement which was
inconsistent with the statement he provided to Mabwhen he was first questioned. The
Company checked with Mr Dean, who took the addeg st checking with Mr Wrigley before
confirming that his original statement was accurai White argues that on the one hand a very
senior employee (Mr Dean) had recorded a contempors statement, confirmed by a witness; on
the other hand Mr Blaker was seeking to justifyaysthat he was providing to support his
unbelievable justification that he was entitledgmove company property. In summarising the
company’s position regarding the allegation of ¢yMr White submits:

The status of Mr Dean in the company, his conteammous recording of details, the fact
that he has no motive to manufacture a story alidutBlaker), and the fact that Mr Blaker’s
lawyer even sought to rely on Mr Blaker’'s immedexplanation as recorded by Mr Dean
...... overwhelmingly suggest that Mr Dean’s accountladt happened on 7 December is
correct. Further, Mr Wrigley, who witnessed thesents, confirmed that Mr Dean’s account
was correct. There is no room to conclude thatBl&ker was not lying on 14 December.

[13] Mr White submits that the company conductddiaand reasonable process in reaching its
conclusions. He says the company conducted arfdlifair investigation, Mr Blaker was given an
opportunity to respond to all of the allegations, eard considered Mr Blaker’s responses with an
open mind before any decisions were made and MeeBlaas advised of his rights to, and
received, representation. Mr White says that efvéirere were procedural deficiencies in this
process, which he denies, these where minor anddlidlter the outcome.
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[14] Mr Heard, Mr White says, had an honestly haatd reasonable belief that Mr Blaker had been
guilty of serious misconduct, both in regards tartg the aluminium off-cuts and lying during the
investigation. Mr Richards, who also heard Mr Blé& responses, concurred with Mr Heard’s
decision. Each of these actions separately ¢atesdi serious misconduct and destroyed B & D’s
trust and confidence in Mr Blaker as an employeéhése circumstances, Mr White says, a
reasonable employer would have decided to discusBlaker.

Discussion

[15] Itis not the role of the Authority to detema whether or not Mr Blaker had a seriously held
belief that he was entitled to remove the aluminaffrcuts or that he lied to his employer. Rather
the Authority must consider whether, following & féhorough and reasonable investigation the
employer could reasonably reach the conclusiodsiit Have considered all of the evidence and
having had an opportunity to closely question athe witnesses and considered the respective
submissions | have come to the conclusion thatonepany was justified in dismissing Mr Blaker.

[16] Much of the evidence before the Authoritytins case related to disputes over such things as
the timing of meetings, if when and how informatiwas placed before Mr Blaker for his
consideration and response, and whether or natdimpany considered his responses and
submissions with an open mind. Much of this argoine covered by a careful reading of the
exchange of correspondence between the partes satisfied that Mr Blaker, through Mr Pa’'u
was advised of all relevant information and offesa@asonable opportunity to respond. Despite
Mr Pa’'u’s assertion that Mr Heard should have adjed the meeting of 12 January and made
further inquiries, | do not believe that failuredo so was prejudicial to Mr Blaker or an indicatio
of predetermination on the part of Mr Heard. Bagtthoint in the investigation Mr Heard had
received detailed written and oral submissions fMdnPa’u and nothing that was raised on th& 11
and 12 of January was new or crucial. There was nottonggin, other than drawing out a
difficult and stressful process, by delaying makinmg decision.

[17] 1do not accept that asking Mr Dean to chieiskstatement was prejudicial to Mr Blaker. On
the contrary not to have done so would have begjugicial. Whether Mr Dean or Mr Heard had
spoken to Mr Wrigley is, in my assessment, immateBEither Mr Wrigley agreed with Mr Dean
(his superior) or he did not. If he was of a miaanisrepresent the situation (and there is
absolutely no evidence that he did) he was likelgave given the same response whichever
manager had sort his comment. Equally | do nat fivat opinions expressed to Mr Heard by Mr
Dean or by the company’s CEO during the coursaeirivestigation rendered the dismissal
unjustified. Mr Heard was entitled to seek thengef senior staff as to the allegediely held
beliefthat staff could remove aluminium off-cuts. Botlaiagers told Mr Heard that they did not
believe that such a belief was held and expre¢sedginion that, as set out in the company policy,
removal of off-cuts would, if proven, be considessilious misconduct. These are statements of
fact and opinion and constituted the company pmsit- a position which was clearly put to Mr
Blaker for his response.

[18] | accept the evidence of Mr Heard, whose sleaqiit was to dismiss Mr Blaker, that his
decision was made after careful considerationlasfehe information before him. He said, and |
accept, that at the commencement of his investigdte believed that Mr Blaker would be able to
provide a reasonable explanation for his actidhgas only as he progressed through the process
that he became convinced that Mr Blaker had dediieér and knowingly removed company
property without authorisation. When confrontedhwthe conflicting statements of Mr Blaker and
Mr Dean, Mr Heard took the logical step of checkiith Mr Dean. Mr Dean obtained written
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confirmation from Mr Wrigley that his recollecti@f events was accurate. It was reasonable,
under these circumstances, for Mr Heard to conddeMr Blaker was lying.

[19] Having reached the conclusion that Mr Blakad committed serious misconduct it was
reasonable for Mr Heard to also conclude that pgpapriate sanction was dismissal.
Determination

[20] As set out above, | have found that B & D B(@NZ) Ltd was justified in dismissing Mr
Blaker. Mr Blaker does not have a personal grieeaand is not entitled to the remedies he seeks.
Costs

[21] Costs are reserved and the parties are regligs attempt to settle this matter themselvés. |

they are unable to do so, B & D Doors may file aadse an application for costs. In that event Mr
Blaker will be given 14 days to respond.

James Wilson
Member of Employment Relations Authority



