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DETERMINATION OF THE AUTHORITY ON A PRELIMINARY ISS UE

Employment Relationship Problem

[1] The applicant, Ms Bierre, alleges a personal griegaof constructive
dismissal and seeks leave to raise it out of timethee grounds that she was so
affected or traumatised by the matter giving risé¢hie grievance that she was unable
to properly consider raising it within the 90 dayéframe required by statute. The
question whether leave should be granted is cuyréefore another Member of the

Authority for investigation and determination.

[2] Ms Bierre objects to certain evidence being reckibg that Member in the
course of her investigation into whether to gragdve. Auckland District Health
Board (ADHB) submits that the material in questismot confidential and should be
included in the investigation as a matter of ndtjustice. The respondent also argues
that the probative value of the evidence is keythatithe public interest in disclosure

outweighs any public interest in preventing disales



[3] Before the 90 day issue (or indeed the substargstes) can be investigated a
determination is required on the preliminary issfievhether the Authority may take
the evidence in question into account. The Memhmrcerned has referred that
preliminary issue to me and it is the sole mateidetermination here.

Issues
[4] The applicant objects to:

i. paragraphs [52] — [57] of the witness staterheot Ms
Stephanie Hlohovsky and attachments (documents,SHaéd
8) and

ii. the affidavit of Dr Caroline Allum, General Pramier and

Occupational Health doctor for ADHB.

[5] The following summarises the assertions made sraterial. Ms Hlohovsky
was Ms Bierre’s Nurse Manager. She says that inl 2009 Ms Bierre told her that
she was thinking of resigning from her positionsage felt she was suffering from
“burnout.” Ms Hlohovsky counselled Ms Bierre not itake any decisions yet and
emailed the in-house occupational health and safetyice (ADHB Occupational

Safety and Health) for advice.

[6] Ms Hlohovsky then arranged the paperwork requicedfs Bierre to be seen
by ADHB Occupational Safety and Health. This cotesisof an Occupational Health
and Safety lliness/Absence Referral Form and a tfamad Job Description (both
completed by Ms HIlohovsky) and an Occupational theand Safety Health
Assessment Consent form (signed by Ms Bierre.) Agmanied by a covering letter
from Ms Hlohovsky, this material was despatchedBiHB Occupational Safety and
Health. It was then also copied to Ms Bierre, aqoanied by a brief note from Ms
Hlohovsky. Ms Hlohovsky’s original email to ADHB dOupational Safety and

! As is common practice in the Authority this matevias not provided in affidavit form. | understand
it is proposed to be presented and tested wheAutteority convenes an investigation meeting inte th

matter.



Health is Document SH 6. The remaining items ideatihere make up document SH
7.

[7] The referral form indicates that the purpose ofréferral was for the Nurse
Manager to obtain advice on the following mattévs: Bierre’s fitness to work, the
likelihood that her symptoms were wholly or paljiaielated to work, and whether

changes were recommended to her hours, work, tagdguipment.

[8] The Occupational Health and Safety Form signed lsyB¥rre contains the

following statements:

“Recommendations arising from this assessmentbeilsent to your employer
(ADHB). Only the information required by the workgd will be provided to

your Manager and/or the Human Resources Consultant...

Personal information is collected and stored unther guidelines provided by
the Privacy Act 1993 and Health Information Privd@yde 1994...

and

| understand that my referral will be dealt with ¢gonfidence and that advice
given to my employer will be in regards to my B®é carry out my role/job
tasks, to guide the vocational rehabilitation preg@nd to maintain my safety

and the safety of others in the workplace.”

[9] Paragraph [54] of Ms Hlohovsky’s statement assleeis understanding that
Ms Bierre saw Dr Allum (a doctor with ADHB Occupatial Safety and Health) in
May 2010 after which Dr Allum emailed Ms Hlohovskipout Ms Bierre’s progress
and readiness to return to her current role andiloer work. Dr Allum’s emalil is
document SH 8. Paragraph [57] of Ms Hlohovsky dether follow up discussions
with Ms Bierre about alternative positions for MeBe.

[10] Dr Allum is a General Practitioner with a Post-graté Diploma in Industrial
Health. Her witness statement gives a brief overvief the work of ADHB

Occupational Safety and Health and provides detdilghen she was in contact with



Ms Bierre. At paragraph [11] she records the faet she met with Ms Bierre and

goes on (with reference to the witness statemenBigise provided to the Authority):

“Although I cannot divulge the specifics of our alission, | can state that
generally speaking, Ms Bierre discussed with mentlagters set out in...her

statement.”

[11] The applicant asserts evidence objections in fategories:

i. “the proposed evidence is confidential being evadeabtained from
a doctor-patient relationship and is excluded bytiem 189 of the
ERA and Rules 37 — 44 Employment Court Regulafl668.”

ii. The evidence is inadmissible by virtue of the appibn of the
Health Information Privacy Code 1994.

iii. The evidence of Dr Allum given at para. 15 purptotbe evidence
given as an expert, when she is not competent i@ gi

psychiatric/psychological evidence.

iv. Dr Allum has a conflict of interest, being an enygle of ADHB

and is inadmissible as a reliable expert witness.”

[12] The respondent rejects all of these argumentayk that the material is not
confidential because (having consented to its unsedisclosure) Ms Bierre can have
no reasonable expectation of confidence, and bedésinclusion of the material in
the Authority’s investigation is consistent witretntended purpose of disclosure for

which consent was given. It notes that:

“The documents in question...were documents betweeagplicant and the
respondent, and the evidence being challenged..viesaliscussions/meetings

between the applicant and the respondent’s empdoyee

[13] In the alternative, should the Authority find thlaé evidence objected to could

be classed as confidential the respondent subhmtsit should be included in the



evidence as a matter of natural justice and onbtes that the public interest in

disclosure outweighs any public interest in prevgntlisclosure.

[14] The issues for determination here are therefore:

I. what principles are to be applied by the Authority
considering whether evidence should be taken intount in

an investigation, and

ii. whether the information objected to here shouldekeluded
from the Authority’s consideration of Ms Bierre’mployment

relationship problem.

(i) The relevant principles

[15] Both parties have given the Authority very comprediee submissions on this
matter. | have been able to establish from thosengsions that there is essentially

no disagreement on the following points:

i. Section 160(2) of the Employment Relations Act 2p8@vides
that “the Authority may take into account such evidenue a
information as in equity and good conscience inkki fit,
whether strictly legal evidence or not;”

ii. The Authority’'s power to receive information is gdi to
natural justice and the requirement to do nothmgpmsistent
with the Employment Relations Aétand

iii. In respect of the Authority as well as the Emplopm€ourt,
the principles and contents of the Evidence Act62edll
“affect and guide the exercise of the equity anddgoo

conscience test®

2 Metargem v Employment Relations Authority [2003fRNZ 186.
% Maritime Union of New Zealand v TLNZ Ltd [2007] B&Z 593.



[16] In response to the applicant’'s arguments (as Setloeady) the respondent
argues that the equity and good conscience jutiedigs inclusive in nature and
designed to broaden the scope of information théadity may take into accoufit.

[17] The respondent also submits that doctor-patiemtrdscare not protected by a
general privilege against disclostireaking the only potential basis for exclusion that
of confidentiality. Where information is found te lzonfidential, the Authority has a
discretion whether or not to order disclosure pansuo s. 69(2) and s. 69 (3) of the

Evidence Act.

[18] As for the Privacy Act 1993 and the Health InforimatPrivacy Code 1994
the Respondent argues that neither applies tomaton that is reasonably disclosed
as part of proceedings before a court or tribuma@oes however note that the Health
Information Privacy Code 1994 offers some guidantedetermining whether a
reasonable expectation of confidentiality existsithwRule 10 providing that
information gathered for one purpose can be usedrfother where the individual to

whom it relates has consented or where it is todeel for a related purpose.

Determination

[19] The respondent’s submissions as to the relevantiptes to be applied here

are accepted in their entirety.

(i) The objectionable evidence

Ms Hlohovsky’s statement, attachments SH 6, 7 amt@ paragraphs [1] to [14] of
Dr Allum’s affidavit

[20] | am satisfied that Dr Allum had Ms Bierre’s consém pass certain limited
information to Ms Hlohovsky. Ms Bierre did conséatADHB Occupational Health
and Safety advising Ms Hlohovsky as to her fitrtessarry out her role and job tasks,

provided the advice was limited to what was reqlitby the workplace”for the

* United Food and Chemical Workers Union of NZ vI&g[1992] 1 ERNZ at 769
® Gill v AG [2010] NZCA 468, 71.



purpose of guiding the vocational rehabilitatiorogass and maintaining her safety

and the safety of others in the workplace

[21] The proposed evidence is limited to informationtha category identified and
there is no suggestion that it was provided tontimse manager for any purpose other
than to guide the vocational rehabilitation procebse proposed evidence does
therefore fall within the scope of this consent this way, the present case is
distinguishable for that d€oy v Commissioner of Polig2g010] NZEMPC 88 where

no consent was given to the use of the informatiajuestion.)

[22] Having established that Ms Bierre consented to thisrmation being
disclosed to Ms Hlohovsky at the time, the nextsfjioe becomes whether it may

now in turn be disclosed to the Authority.

[23] Ms Bierre’s substantive employment relationshipbem includes allegations
that the respondent failed in its duty to provideade workplace. In the course of
investigating those allegations the Authority memisider what the respondent knew
(or should have known) about risks to Ms Bierregalth and safety. It must also
inquire into the steps taken to address any susis.riCentral to the Authority’s
investigation, therefore, will be an inquiry intosMHlohovsky’s knowledge of Ms
Bierre’s fitness to carry out her role and job t&ske steps Ms Hlohovsky took in
relation to Ms Bierre’s vocational rehabilitatiomopess, and the steps she took to
maintain Ms Bierre’s safety.

[24] The proposed evidence goes to the heart of theseds Disclosure to the
Authority will be necessary for the purpose of thgthority’s investigation into the

vocational rehabilitation process and steps takemdintain Ms Bierre’s safety. This
purpose is clearly related to the purpose for whicbnsent to disclosure was
originally given: to guide that very process. MseiBé cannot now object to the
inclusion of the proposed evidence in the Auth&sitgvestigation of the substantive

issues.

[25] The next question is whether this information sbobk included in the

Authority’s consideration of the “90 day” issue.



[26] Section 114 (4) provides:

“the Authority...may grant leave...if the Authority —

(@) is satisfied that the delay in raising the gaece was occasioned by

exceptional circumstances ...; and

(b) considers it just to do so.”

[27] The Authority therefore exercises a discretion whdetermining whether to
grant leave to raise a grievance out of time. &kercise of that discretion requires
the Authority to take into consideration all relavassues including the nature and
merits of the allegations made in the substantiagten The determination of the 90
day issue cannot be entirely divorced from an wtdading of the substantive issues.
It follows that the proposed evidence is relevanand related to, the 90 day issues as

well.

[28] In summary, it is accepted that the applicant, Merm, consented to the
disclosure to Ms Hlohovsky of Dr Allum’s report (@kit 8). It is also accepted that it
is reasonable for this information, and surroundaxglanatory information, to be
disclosed as part of proceedings before the Authgiven that the information is
directly relevant to the questions raised by theliegnt’s allegations of personal
grievance. By association the information also bez®relevant to the 90 day issue.

[29] Ms Hlohovsky’s statement, attachments SH 6, 7 grah8 paragraphs [1] to
[14] of Dr Allum’s affidavit may all be provided tthe Member investigating Ms
Bierre’s employment relationship problem.

Paragraph [15] of Dr Allum’s affidavit

[30] The applicant has noted that the respondent iyitdéscribed Dr Allum’s
evidence as “expert evidence.” It is the applicamgosition that Dr Allum is not
competent to give psychological/psychiatric opinesidence. This is accepted, since

from my reading of her evidence, Dr Allum does potport to do so.



[31] It is also accepted that Dr Allum cannot give “ipdadent” expert evidence
even in her own field of expertise, occupationadltie given that she advised Ms
Hlohovsky in respect of Ms Bierre’s health-relagsdployment issues.

[32] Finally, it is accepted that the consent form sthbg Ms Bierre is certainly
not a waiver of all rights to confidentiality. Thmint is indeed acknowledged by Dr
Allum in her witness statement (as quoted at pafayf{10] above.)

[33] Notwithstanding her comment Dr Allum does howevercped, at paragraph
[15] of her affidavit, to make comments which | aatisfied exceed the scope of the
consent given and which are not strictly opiniondemce (expert or otherwise.)
Paragraph [15] should be treated as confidentidllaam not satisfied that the public

interest in the disclosure of this paragraph ihsagto justify disclosure.

[34] For all of these reasons, | find that paragraph [1p of Doctor Allum’s

affidavit should be excluded from evidence.

Costs

[35] Costs are reserved pending the investigation aeigrmination of the

remaining matters before the Authority.

Yvonne Oldfield
Member of the Employment Relations Authority



