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DETERMINATION OF THE AUTHORITY

[1] Nigel Clayton, director and sole shareholder in tlespondent company, owned two
“Hydraulink” franchises for the repair and mainteoa of hydraulic equipment. These
franchises gave him exclusive rights to certainggaphic areas, support from “Hydraulink”
Head Office, and a van with the equipment necesado the repair work. Each was small
enough to be operated by one driver/technician ingrlalone. Mr Clayton looked after one
himself (in fact he still does) and set up Soutleldand Hydraulics Ltd to run the other.

[2] From 8 August 2004 that company employed Mr Begdriee the van and do the repairs. One
evening in late January 2005 Mr Clayton arriveaBegg’'s home unannounced and told him
that he had come to take back the van because Ny ®as dismissed. Mr Begg says this was
unjustified, came without warning, and caused hmmag distress. Mr Clayton acknowledges
that he knew very little about employment matterd nay not have done things “by the book.”
However he says that Mr Begg's performance wasasiatiat the business was going under and
Mr Begg knew this. He said he had given Mr Beggragh of a chance as he could but the
business was not covering costs and he could fadab keep paying Mr Begg’s wages.

[3] The issues for determination are:

* whether the business was genuinely having thecdlffes Mr Clayton described and
whether that was Mr Begg’s fault;

» whether Mr Begg received any warnings about hifopeance;
* whether the dismissal was conducted in a fair maramel

» if Mr Begg does have a personal grievance, whaeddes are appropriate and whether he
contributed to the situation that gave rise toghevance.
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How were the company and Mr Begg performing?

[4]

[5]

[6]

[7]

[8]

Mr Clayton did not provide the Authority with monbly month sales figures. However he did

give me the annual accounts for the year endingaich 2005 and these showed that the
business had lost heavily. After Mr Begg was dismisin January the business did not trade
again and shortly before the investigation meelitigClayton decided to cut his losses and sell
the franchise.

Mr Clayton told me that the business had been graipn for some time before he employed
Mr Begg and had been doing reasonably well. It &addse of large established customers who
dealt with Hydraulink nationally. However he sardrh the time Mr Begg began it went into
decline. In order for it to break even it needednake $12,000.00 per month turnover but he
said in six months Mr Begg achieved this only oride Clayton said previous customers were
leaving (including some of the well establishedg)rend were not being replaced by new ones.
A sales representative from Head Office went otlh Wir Begg three times to show him how to
approach new customers but this did not help.

The main concern reported by dissatisfied customass that they did not have confidence in
Mr Begg or his work. Mr Begg’s background was inimpbing and this was why Mr Clayton
had hired him. However he was surprised at how librigok Mr Begg to learn the job. Mr
Clayton spent three weeks training Mr Begg whemisiially took someone with the right
background more like a week to become competent.

Mr Clayton also had concerns about Mr Begg’s dgviikle had received complaints about
dangerous driving via Head Office which was corgdctoy motorists who had seen
“Hydraulink” signage on the van. Mr Clayton provibithe Authority with written confirmation
from customers and from Head Office of the feedldaelhad received about Mr Begg’'s work
and driving habits. He told me that he came undereasing pressure from Head Office to do
something about Mr Begg’s performance.

Mr Begg agrees that Mr Clayton spoke to him abadstdriving but denies that this was a
serious or on-going problem. Mr Begg does not despliat Mr Clayton told him of the target
and spoke to him generally each month about sé#lesugh he says he did not see the actual
figures. Mr Begg believes he achieved target, oselto it, in two or three of the months during
which he was employed. He says that this was reddemperformance since he needed time to
learn the role and could not be expected to megetammediately. He also notes that public
holidays affected the figures for October and fac@mber/January. For his part, Mr Clayton
felt that one or two months should have been endoighir Begg settle in and he expected him
to meet the break even point after that.

Determination

[9]

The annual accounts for the business show thad ety badly in the year to March 31 2005.
The six months Mr Begg was employed was a big gortf the year and it is reasonable to
conclude that it made a significant impact on therall performance of the company,
especially since the best case scenario (by Mr Bemgn evidence) was that sales reached the
break even point in two or three of the six montham satisfied that, during the time Mr
Begg was employed, the business was failing.

[10] There is nothing in front of me to suggest thatlibsiness had not been viable in the past. Mr

Begg was of course its only employee and respangdol all its day to day operations. The
performance of the franchise depended solely on hienmust bear responsibility for its poor



3

showing.l am satisfied therefore that Mr Begg did not perfeam to the minimum standard
required.

Was Mr Begg warned about his performance?

[11] Mr Clayton told me that by November (by which tithe had seen the figures for August,
September and October) he was having serious amedout Mr Begg's work. However, he
knew that Mr Begg’s marriage had just ended andvag mindful of the stress that Mr Begg
was under as a result. He said that he did not wighlace too much pressure on him at this
difficult time, and hoped that once his personta ettled down his work would improve. He
told me he decided to give Mr Begg a bit more ttmeome up to scratch.

[12] Around early December he spoke with Mr Begg ab@thving, and about the sales figures.
He says he was sure by this stage Mr Begg was ahatrdris performance was below par and
that the situation could not go on as it was. keatt¢hat Mr Clayton told Mr Begg that the sales
figures were not satisfactory. Mr Begg did therefnow that things were not going well with
the business and must have known that this retlemehim since he was the only employee.

[13] However | am not satisfied that he was given a fiiamee for improvement or even told
specifically that his job was in jeopardi/hat Mr Clayton said to Mr Begg did not meet the
minimum requirements for an employment warning.

Was the dismissal conducted in a fair manner?

[14] | accept Mr Clayton’s evidence that he was conatat®ut Mr Begg after his marriage broke
up and that this was the reason he did not tadldeemployment issues sooner, and more
directly. Unfortunately, the end result of puttioff this difficult task was a dismissal that was
far more distressing for Mr Begg than a properlgdiad process would have been.

[15] After Christmas nothing had improved. Mr Clayton diot have the final sales figures until
the end of the month but he says he realised earlghat that January was not going to be a
good month. (It turned out that January sales $2r800.00 in total.) Then on January 27 came
what was for him the final straw. That afternoon B&gg was working on a repair job for a
major customer. He was not able to complete tHisge the customer felt he should and Mr
Clayton came out to assist. This of course took éwmay from the other run for which he had
sole charge responsibility. More importantly, thbuthe customer was very angry at what he
felt was poor service and told Mr Clayton so inurertain terms. Mr Clayton told Mr Begg
that “this can’t go on.”

[16] That evening Mr Clayton turned up unexpectedly aBdgg’s home. Without further ado, he
told him he was sacked and that he was takingdheback. Mr Begg told me, and | accept, that
he was shocked rigid. His humiliation was compounhdky the fact that Mr Clayton was
accompanied by another franchise holder (in whoemechise Mr Clayton had a stake) who was
there to drive the van away. Mr Begg told me th&t person stood watching and drinking a can
of beer while Mr Begg unloaded his personal beloggifrom the van in preparation for it to be
taken away.

[17] Coming when it did the dismissal compounded wha aleeady a black patch in Mr Begg's
life. Although Mr Clayton did in the event continteepay Mr Begg for two more weeks, he did
not initially tell Mr Begg that he would do so, whi added to his anxiety. Mr Begg has been
suffering from stress and depression ever sincevar on a sickness benefit on 21 March
2005. He has not even been able to look for work.



[18] Mr Clayton told me that he acknowledges that thg thés dismissal was conducted was not
the best. He says he was just did not know whatot@r how to deal with the situation; the
business was losing money hand over fist and heuwdsr pressure from Hydraulink and from
customers to act decisively. After the events ofldiiuary he felt he could not put this off any
longer.

Determination

[19] This dismissal is of course totally lacking the miom of procedural fairness. Mr Begg was
not properly warned, he was not given a chancétaio representation and he was not given an
opportunity to respond to Mr Clayton’s concerns doef he was dismissed. It was also
insensitive in the extreme for Mr Clayton to havevidual stranger looking on while he
dismissed Mr Begg, and at his home rather thamenwiorkplace Notwithstanding the fact
that Mr Clayton’s concerns had substance, the dismsal is unjustified for want of
procedural fairness.

Remedies and Contributory Conduct.

[20] As | have already indicated, | heard evidence tt@trespondent company has ceased trading
and has no assets, having sold up at a net logsnidkes any award of remedies something of
an academic exercise. However, Mr Begg explainatlitis important to his sense of closure
that he know what remedies are due to him

[21] As we have seen, Mr Begg was paid for a periodvof weeks after he was given notice of
dismissal. This took him though until 10 Februafp2. He went on to a benefit on 21 March
2005, some six weeks later. | accept that he coatdmitigate his loss in the interval and is
entitled to lost earnings for that period. | do gotbeyond that point as | cannot be confident
that the dismissal is the principal cause of higyoimg inability to work. In total he lost six
weeks full time wages at an hourly rate of $21.Dis comes to the sum of $5,040.00 gross,
less any deduction to be made for contributory cehd

[22] As for hurt and humiliation, | accept that the manaf the dismissal was deeply distressing
and caught Mr Beg at a particularly vulnerable pamhis life. His distress should however
have been tempered by the realisation that thenéssisituation was unsustainable. (I am
satisfied that if Mr Clayton had not acted as hd, di termination for redundancy would
undoubtedly have followed very soon after.) Mr Belggs not acknowledge this. Given the fact
that he had other personal issues at the timev Iddsbt that all his distress and health problems
can be blamed on the dismissal. Finally it is atdevant that Mr Begg had been in the job for a
relatively short time. In these circumstances Isider an award of $5,000.00 to be appropriate
subject to deduction for contributory conduct.

[23] Coming finally to the question of contributory camd | note that it is usually difficult to
demonstrate this in a performance related dismisstilout warnings. Such circumstances
usually lead to a concern that with proper perforoeamanagement the situation might have
been turned around and the dismissal averted. Hemtihne circumstances here are a little
unusual because of the particularly poor perforraafche business (of which Mr Begg should
have been aware) and because the company haddiméans to manage his performance (as a
sole employee.) For these reasons, | considerpitoppiate to take contributory conduct into
consideration here. | conclude that 35% shoulddsridted on this basis from the figures | have
arrived at above.
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[24] In short South Auckland Hydraulics Limited is ordered to pay to Mr Begg the following
sums:

* $3,276.00 gross for lost earnings;
e $3,250.00 as compensation for hurt and humiliation.

Costs

[25] This issue is reserved. If the parties cannot agrégure they have a period of 28 days in
which to request a determination of the issue.

Y S Oldfield
Member of Employment Relations Authority



