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DETERMINATION OF THE AUTHORITY

Employment Relationship Problem

[1] Ms Ball claims that she was unjustifiably dissed, effective from 29
January 2011. She asks the Authority to find tinat lsas a personal grievance and
award her the remedies of reimbursement of losturaration, lost benefits and
compensation for hurt and humiliation, pursuanséation 123 of the Employment
Relations Act 2000. In th&atement of Problem, Ms Ball claims that she was
disadvantaged in her employment by unjustified oasti by her employer. The
Authority now understands that this claim largeflates to matters associated or
collateral to the dismissal of Ms Ball, or it is alternative action, in the event that the
claim of unjustified dismissal is not upheld. Tlespondent, the Anglican Trust for
Women and Children (the Trust), denies the claim$ says that the termination of

Ms Ball's employment was due to her position becgmedundant.



Background facts and evidence

[2] Ms Ball had worked for the Trust since SeptemP@03; initially on a part-
time locum basis as a Child Psychotherapist. Idye2004, Ms Ball assumed a
management position and was responsible for magamidlinical team and a social
work team; on a part-time basis. In 2006, Ms Babkvemployed on a full-time basis
and in December that year, she was appointed tpdbiion of Clinical Director, a

senior role reporting directly to the Chief ExewgetOfficer, Mr Wilson Irons.

[3] In May 2010, the Board of the Trust (the Boasf)gaged a consultant to
undertake some “strategy work” which, among otheérgs, involved a review of the
professional management structure of the Trusts TWas because there were
concerns that: the structure did not allow for ®sswn, there was insufficient
management focus on finances, and 62 of the 72 athfreported directly, or

indirectly, to one senior manager; Ms Ball.

[4] The consultant prepared a report (dated® B&igust 2010) for the Board,
which was presented to it on L ugust 2010, by Mr Irons and the consultant.
Included in the report was a draft restructure (theal proposal) with a proposed
new management team structure. The initial propesal approved by the Board in
regard to taking the process to the next step wisen) affected staff of a proposed
restructure, albeit it was expected that the osgdimnal structure would be refined

further by Mr Irons and the consultant.

[5] Via a further report dated™7September 2010, it was proposed that seven
positions would be disestablished. One of thesethasole of Clinical Director, the
position held by Ms Ball. On the positive side,whs proposed that eight new
positions would be established. The evidence ofrbhis is that a final proposal was

approved by the Board at a meeting off & ptember 2010.

[6] The evidence of Ms Ball is that while she hadygged in some discussions
with Mr Irons about service development and expeneiwithin the trust, she had no
reason to believe that her position was insecuiejtashe acknowledges that in mid-
August 2010, Mr Irons had informed her that nofstaémber or service within the

Trust was “safe” from redundancy, due to the curesonomic climate.
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[7] Ms Ball says that she had an “unscheduled” imgetvith Mr Irons on 2%
September 2010 where she was told by him that heved that her role was “too
big” and that she would be better suited to a rtlat focussed on business
development and research. Ms Ball says that sheswgwised by this comment,
because until February 2010, she had been manags®gvice team in addition to
performing her role as the Clinical Director. Howevwith the appointment of a
manager for the service team, there had been aifisant reduction” in her day to
day workload with the result that she and Mr Irbasl been in discussion about what

“new tasks” she could complete to develop the obl€linical Director more fully.

[8] The evidence of Ms Ball is that on "30September 2010, the Trust
management team met with Mr Irons. Ms Ball say$ Malrons “stressed to all of
us” that he was committed to the current managestemtture but also he stated that
he thought that the role of Clinical Director wa® tbig and that Ms Ball would be

better suited to a business development role.

The proposal to disestablish the role of Clinical Dector

[9] On T October 2010, Ms Ball met “informally” with Mr Irs. This was an
unplanned meeting. Ms Ball was about to depart®d®8tober to attend two weeks'’
of study leave in Melbourne; hence she was meetitig Mr Irons to advise him of
matters that he needed to be aware of in her abs&he evidence of Ms Ball is that
having briefed Mr Irons, she was about to leavediice, when he asked her to
remain and to close the office door as he wishédipdate” Ms Ball in regard to the
restructure process. Ms Ball says that Mr Ironsatbave her a document entitled
“Proposed ATWC Restructure” (the proposadind then he informed her that her
position of Clinical Director was to be disestabéd and she would have the option

of applying for a position within the new structure

[10] The evidence of Mr Irons is that he did ndomnm Ms Ball that she was going
to be made redundant or that her role was goinddodisestablished; but he
acknowledges that he did inform Ms Ball that if fv®posal went ahead, then her
role would be disestablished, but she would haeeoition of applying for a senior
position within any new structure; and that he wdntto “keep her in the

organisation.” Mr Irons also says that he explaiteed/s Ball that she and another

! The evidence of Mr Irons is that the proposal waslosed in an envelope marked “Confidential.”



4
senior member of staff (Ms [M]) were being advisiest and their feedback would be

received before other members of the staff wekabthe proposal.

[11] The further evidence of Ms Ball is that Mr h® also informed her that she
could give written feedback on the proposal andethgas a timeline within the
written proposal for this to occur. [The proposatdment has been produced to the
Authority and it shows (at page 3) thaf Dctober 2010 was the “deadline” for
responses from the Director Clinical Services amomf the Manager Family
Services.] It seems that there was some brief déson about the proposal and Ms
Ball sought some clarification from Mr Irons abdhbé three new positions that were
being created. Ms Ball says that Mr Irons infornined that the existing Family Start
manager’s position was also to be disestablishddtaincumbent in that role would
be encouraged to apply for the position of DirectbBocial Work. Ms Ball says that
she felt “particularly humiliated” when she wasddhis, as the position of Director of
Social Work “obviously carried out a significantnaponent” of her current role as
Director of Clinical Services. Ms Ball attests tifais caused her “immediate concern”
as she believed that Mr Irons had predeterminedotiteome of the “purported
proposal” and which positions were to be filled eTévidence of Mr Irons is that he
had not predetermined the outcome, as at that jpoitite process, he did not know
who would apply for the respective roles. Mr Iraitests that he did say to Ms Ball
that he wanted to keep all of the managers empl|oybdre possible. Mr Irons also
says that as of 1 October 2010, the incumbent Ka8t&rt Manager was not yet
aware of the proposal and he did not know if shaldiapply for the new role.

[12] Ms Ball says that the discussion with Mr Irariesed with him saying that he
hoped that she would consider applying for the pesition of Director of Research,
Culture and New Business, and for that role, hdargapackage would remain
unchanged. Ms Ball says that Mr Irons referredisorecent remarks that he thought
that Ms Ball's role was too big and that she wobkl better suited to a role that
developed new business for the organisation. Thaeree of Mr Irons is that once he
had advised Ms Ball of the proposal she was na&rasted in listening to him. Mr
Irons says that he can “clearly recall” that thal§oreal comment” to him from Ms
Ball was: “Thisis a loss of power.” Mr Irons says that he did not expect this remarct
from Ms Ball, as a senior manager, whom he had aemkith for several years, and
he was “disappointed and surprised.”
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[13] Ms Ball was upset by the sudden manner in twhie restructuring proposal
had been provided to her. She says that the peggentvas “almost an afterthought”
at the end of an informal meeting, for a quite et purpose; that is, to brief Mr
Irons prior to her departure on study leave for teeks. Ms Ball says that she
became “even more distressed” because when retittimggh the proposal material,
after the meeting with Mr Irons, she realised thatlast date for her feedback on the
proposal, would fall whilst she was away on stuelgvke. Ms Ball says that she was
also upset about the possibility, as suggested birdvs, that the incumbent Family
Start Manager could take up the role in the nevp@sed structure that appeared to be

“most like” Ms Ball's current role.
Matters subsequent to the meeting on®*1October 2010

[14] The evidence of Mr Ball is that as she wagyliy distressed” she decided to
go home for the rest of the day. Ms Ball says bi&ibre going home she had to attend
to “urgent matters” with two other Trust staff, Mdanet Brady (Child
Psychotherapist) and Katrina Bernsten (Granger &Manager). Ms Ball attests that
in the course of meeting with the other two wonsdre could not contain her distress
and started crying. Ms Ball says that she thereflyridiscussed” the information that
she had received from Mr Irons in regard to theppsed disestablishment of her
position. The evidence of Ms Brady is consisterthwhat of Ms Ball in that she
confirms that Ms Ball was “tearful and upset.” MsaBy also says that Ms Ball
informed her that other staff would be advisedhs testructure while Ms Ball was
absent on study leave and Ms Ball requested thaBiddy keep her informed about

“what was said in her absence.”

[15] Mr Irons says is that it is his “understandinibat after leaving the meeting
with him, Ms Ball went to another building wherestheception area for the Trust is
located. Mr Irons attests that Ms Ball had a megewith staff and that she: “talked
quite openly negatively” about the restructure pisgd. Mr Irons also says that “staff”
had told him that Ms Ball had said that she wagKsd” and that she “didn’t have a
job anymore.” Mr Irons says that he was “annoyeg’tis action by Ms Ball as he
had “specifically told her” that he was not speagkito the other staff about the
restructure proposal yet and that Ms Ball had: 4ded and undermined the process
and also upset staff.” Mr Irons says that he hadrtdertake “damage control” by

bringing forward the time for advising the stafftbke restructure. But apart from the
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evidence of Ms Kenderdine, the Chairperson of thestTBoard, which, with due

respect, appears to be largely reliant upon whaists told by Mr Irons, there is little
to collaborate the evidence of Mr Irons and in tbend | find the evidence of Ms

Ball, as collaborated by Ms Brady, to be more éaBut in any event, regardless of
the different perspective of what was said (or not}he circumstances, | conclude
that nothing of real substance arises from thisdeawe. It is what happened
subsequently that is more relevant to the mattexisrequire determination.

[16] Via a letter to Mr Irons and Ms Kenderdine et October 2010, Ms Ball
responded to the proposal to disestablish heriposiOf particular note, Ms Ball
informed that she considered “this so-called caasioh to be a sham” and that:

Furthermore | contend a primary objective of thepgmsed restructure is the removal
of me as Clinical Director.

Ms Ball requested a meeting with Mr Irons and Ms\é@rdine upon her return from
her study leave on ¥80ctober 2010.

[17] Via an email dated"BOctober 2010, Mr Irons responded to Ms Ball whgreb
he extended the time frame for Ms Ball to provid&ten feedback to the restructure
proposal until 2% October 2010. Mr Irons also conveyed that:

| hope to retain you in an appropriate and meaningfle at ATWC and | am
disappointed at your reaction to the proposal.
And:

It is not correct that the “primary objective ofettproposed restructuring is the
removal of me (you) as Clinical Director.” As si@ti@ our letter of the 3l October
2010 “The purpose of the proposal is to ensure ARANC is sustainable going
forward. It is not a cost cutting exercise; in féoe proposal if implemented would
result in higher fixed costs, for which it is afp@ated will be offset by higher
revenue.”

[18] Following her return from Australia, Ms Ball anhwith Mr Irons and Ms
Kenderdine on 19 October 2010, to discuss her concerns relatintipeégprocess by
which she had been informed of the restructure.ditteome of this meeting was that
it was agreed that Ms Ball would have untif"2Bctober 2010 to provide feedback
regarding the restructure proposal. Or" 2Dctober 2010, Ms Ball met with the
Administration Manager for the Trust, Ms [D]. Theidence of Ms Ball is that upon
being asked by Ms D how she was feeling in regardhe circumstances of the
restructure and how she was able to concentrateeotraining in Australia, Ms Ball
responded by saying that she had been told by &isithat he had forgotten that Ms

Ball was going to be away during the announceméttieorestructure and that he had
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apologised for how she had been informed. Ms Ballssthat Ms D appeared
surprised to hear this and then recounted how "r45" October 2010, she had
raised her concerns with Mr Irons about Ms Ball ta&ing present when the
restructure was made known; and that Mr Irons Hddrined Ms D that he had
deliberately planned the timing of the announcenoéribhe restructure to ensure that
Ms Ball was absent and that this would give thé $te opportunity to consider the
proposal without any input from her. Ms Ball saliattshe was “very distressed” to
hear this version of events as it was differenivi@t she had be told at the meeting
with Mr Irons and Ms Kenderdine on "190ctober 2010. Ms Ball says that she
subsequently obtained a similar version of the gihési of Mr Irons, to that conveyed
by Ms D, from Ms [S], the Counselling Service Maeaador the Trust. Neither of
these two people gave evidence to the Authoritynoutwas any doubt cast upon the

evidence of Ms Ball.
The written response of 2% October 2010

[19] Ms Ball completed a comprehensive (five A4 gslgand coherent response (or
feedback) to the restructure proposal. This wawdaided to the Trust Board, as had
apparently been previously agreed with Mr Irons &tsdKenderdine on 230ctober
2010. The feedback was also sent to Mr Irons. Hewethe feedback to the Board
was accompanied by a letter that did not go to idnd. The evidence of Ms Ball is
that upon preparing her feedback, and an altemadivucture for the Board to
consider, she concluded that her proposal was tfedron some of the concerns” she
held regarding Mr Irons. Ms Ball says that:

| felt it important that the Board had my open dmuhest views leading to an
alternative suggestion | had for their consideramd so they could understand my
feedback. In essence, the primary concern for nraniding my feedback was to
raise an alternative that | considered would enablerestructure to be a success. |
genuinely believed the proposed structure raisedgsignificant areas of concern for
me. Firstly, there was no single point of cliniteddership in an organisation that is
about integrated service delivery with it being orant that staff have clinical
systems and support in place. Secondly, in my éxpes of working with Wilson
[Mr Irons] | anticipated that without strong Climic leadership for the staff his
management would lead to increased conflict andusion with the services teams.
In essence the second aspect of my feedback wesnkg concern | had around
Wilson’s ability to support the day to day servadivery of the organisation. | had
no concerns about his business ability.

[20] The written feedback contains two passages$ #ppear to be relevant to
subsequent events. Ms Ball conveyed:

In the proposed organizational structure, all Owes will report to the CEO. | have
significant concerns about this and do not havefidence in the current CEQO’s
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ability to provide service leadership or clinicatpertise/oversight to support the
Service Directors. This was a primary objective fioe current CEO to create the
Clinical Director’s role.

In regard to the new position, that Mr Irons hadggasted that Ms Ball would be

suitable for, she conveyed that:

[21]

The role of the Director of Business Developmenylt@e and Research is
ambiguous. The job description and position indhganizational chart indicate that
it will have no/little authority to direct or suppothe implementation of
recommended service developments and as such kagdtential to render it
ineffective.

Particularly relevant to the issues before #athority are the following

extracts from Ms Ball's letter to the Board:

But | was also wary of Wilson. Other Managers atadf svould speak openly to me
about their fear of him. | had heard and saw hiroushg at staff on several
occasions. | would speak to Wilson about this, was often left confused by his
account of events which did not appear to matdii ataounts. Some staff resigned.

Managers in particular were struggling with a ladkclinically focused supervision
from Wilson about their services. Some of this gtita was about his lack of interest
or support of the operational aspects of serviadiveaty, the complete lack of a
unified structure for clinical administration suppdhe discrepancies between staff
resourcing and the lack of a robust managementtateu If staff did not agree with a
decision that their manager made in regards to ltitode of things, Wilson would
regularly overturn this decision without consubatiwith the manager, leaving the
manager unsupported and unsafe.

It was also apparent that there were increasingrepancies in Wilson’s account of
events and staff accounts. These discrepanciesdwaumy from small insignificant
issues to situations of potential risk to the orgation. He continues to become
extremely angry when questioned, challenged orroatéd, leaving staff feeling
confused and distressed. | have learnt not to thikepersonally but to carry on a
discussion if necessary regardless of when heoigtsty at me; however this has not
been possible for other staff.

In my discussions with Wilson | continued to beniparent about my observations
about what | heard and observed. | regularly shamgadonfusion about the differing

versions of accounts and my difficulty in working this environment. During this

time two managers resigned and | was managing \&cssr teams. The newly

appointed Family Start manager was on the vergesijning when | became more
actively involved in an informal process of mediatibetween Wilson and this

manager. She eventually left because she told mealid never really trust Wilson

again. (I can provide contact details if you wolike more information.)

Staff began to more actively question why there m@staff or service representation
on the Board. Generally it appears that staff kelithat some Board members are
aware of Wilson's behaviour and choose to do ngthinout it.

| have also recognised that | need to work in gaimp with Wilson despite our very
different leadership styles. | have repeatedly lehged Wilson regarding his
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behaviour towards staff and the lack of transpareéndis communication. There is
nothing in this letter that | have not communicatederson to Wilson.

= Wilson continues to show a lack of consistencyigndecision-making, particularly in
regard to staff. This has increased competition ilrideling between staff. Wilson
has demonstrated that once he has placed a stafbenan a position, he provides
littte or no support to develop this staff membar emhance their professional
capacity to do their job. This is left to staffrecognise (or not) and pursue.

= Wilson has stated on numerous occasions that les ldonflict and believes that
conflict is positive. He is dismissive of his belmawr when he shouts at staff or
threatens them, or when they do tell him that tleey frightened to speak out to him.
He has only apologised to staff following an ousituafter I, or at times another
person, have had a conversation with him, but s¢ataff have also left as a direct
result of this. He argues that if managers caelp stp and argue a point, even when
he appears aggressive and threatening, then tloeydsft be managers. All of the
current Practice Managers have conveyed to mehbgtare or have been fearful of
him. Several have come to me in tears at some ditee they have been shouted at
by Wilson. Some staff have stated to me that thélyavoid having conversations
with him as they do not feel safe to challenge Hinecognise that as a manager in a
position of power and authority that is understéhelathat staff may feel
unnecessarily fearful and that there are timeslthave been the cause of a manger’s
distress. However | am fully aware of the powefeddntial in our relationship and
take care not to misuse this.

= | have confronted Wilson on numerous occasions wherhas lied to me about
something. He may have told me that he would cora@dask that he didn’t, or that
he had spoken to someone that he has not and ategihe am given different
versions of an account from Wilson and managersitalvbat was said and by whom.
While | accept that as a busy manager that at timg®asy to forget to follow things
through, what | am describing is deliberate. Masently Wilson has misrepresented
a funding application to the Guardian Trust in relgato [Gf agreeing to provide a
reference for our program. G has confirmed to na tie was not in regard to this.
This has the potential to put our relationship wtdth the COS and the Guardian
Trust at risk.

= Wilson does not appear to value the importancen$istency and honesty in his role
and | have been regularly placed in situations whérave to suddenly collude with
Wilson, despite knowing facts have been misrepteserin order to convey stability
within the organisation rather than publicly questhim. When | have discussed this
later in private, Wilson has dismissed my concetnam no longer prepared to
continue this.

= Wilson will regularly undermine my decisions oretit a course of action with the
managers without consultation with me. He has arasion directed that a manager
was not to tell me about what he had asked thedo tim regard to service delivery.
He has lied to managers about what | have saids auses the managers great
duress as they are supervised by and report directhe. The managers have raised
this as an ongoing concern in the management ‘tagilding days’ and it has been
raised and minuted on numerous occasions in mareagamneetings. In the past three
months Wilson has been more actively undermininganmpority and managers met
with him to discuss this on two occasions in SepmThese concerns were not
resolved, however when viewed in the light of theposed restructure it is apparent
that Wilson saw no future in my current role.

2 The identity (and privacy) of certain people ha=et protected as they are not a party to the
proceedings.
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= Managers have learnt that in order to create tamesggy and safety for themselves
and their teams, to regularly communicate theirveosations with Wilson to me to
ensure that the information is accurate. Wilsowstimuing dishonesty has created an
atmosphere of general distrust within the managénbesm regarding Wilson’'s
motivations and actions and is completely unprdelactas managers spend
unnecessary time wondering who said what to whoetaBse Wilson has regularly
conveyed to the staff that he is the only persah Wuthority to speak to the Board,
staff do not feel safe to come forward, nor do thelfeve that the Board will act on
information given.

= Since 2004/5, the Board have not requested staffibieck regarding Wilson's
performance. | believe if asked that staff would Hegppy to comment on their
concerns regarding Wilson’s behaviour and on somthe allegations that | have
made in this letter. While some staff would prdfegive anonymous feedback, other
staff have indicated to me that they would be hajgpgpeak to Board members if
asked about what they have observed and would fy@yHar me to pass their names
to you if required.

= |n finishing, | recognise that if | didn't underath Wilson so well and have such
significant concerns about his ongoing behaviourould feel more supportive of
aspects within the restructure proposal. | do gfisorbelieve that the proposed
structure lacks an integrated clinical focus whigh regardless eventually fracture
the organisation. | believe that by eliminating leac point of clinical leadership
across the organisation that you also remove theabbke support structure that has
been created not just for services but for staffaldo believe that through
strengthening this point of clinical leadershipotigh a direct reporting line to the
Board, that this will strengthen the organisatiartier through opening a direct line
of communication to the Board and the developingises. But most importantly,
for the reasons stated above, if the Directorggperting independently to Wilson |
believe that this will eventually create increasestability within ATWC and as a
result the current level of service delivery becemesustainable and key staff will
leave.

[22] Mr Irons subsequently was given a copy of lgteer that Ms Ball sent to the
Board and he was advised by Ms Kenderdine, thaBtiaed had requested a response
from him. The evidence of Mr Irons is that he wagtérly confused and bewildered”
by the content of the letter and he was upset by‘skrious criticism” of him. Mr
Irons says that he was also “very disappointedhadelieved that he has been a
“great supporter” of Ms Ball and that he had a gamdking relationship with her. Of
particular note, the evidence of Mr Irons is thatinlg the 7 years that he had worked

with Ms Ball, she had not raised any of the issndhke letter with him.

[23] Mr Irons prepared a response to Ms Ball’sdettit opens thus:

I have worked closely with Michelle for just overyéars and | find it disquieting to
discover that she has been harbouring a numbeerajus concerns that she held
about my behaviour throughout this time withoutcuag them to either, [sic] myself
the board, her external supervisor, or some otteocate. Michelle is not a person

% It appears that this was 2®ctober 2010.
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who can be easily silenced and | am curious tecefbn why she [h]as decided to
find her voice at this time. The only conclusionan draw is that the complaint is
linked to the proposed restructure and her opemnfpn to the suggested changes.
Although not useful, it is easy to speculate thiahe proposed restructure hadn’t
eventuated would she have raised these concerns?

Mr Irons goes on to refute the allegations mad#&ibyBall saying that:

They are without substance and are damaging tepuytation and credibility.
The response then sets out in some detail, a tighutaf the allegations of Ms Ball. In
particular, Mr Irons says that:

» | dispute Michelle’s claims of not being transpdremlthough in most
communications transparency is advantageous thereaasions when CEOs and
managers can not divulge or share information. ®liehhas struggled with this and
has at times unwisely shared information with delkcstaff which has resulted in
unnecessary unrest.

» Michelle has always had an issue with me speakiitly wtaff and with staff
communicating directly with me. She often would osiconcern that staff should
follow the chain of command and not have accesbhadCEO. | believe, and know,
that she has actively discouraged staff talkindiwite. This is clearly evident when
she is away from work.

» In conclusion it is sad that Michelle has chosemndize 7 years of complaints in this
manner at this time. During this time she couldeéhalkosen to leave, but she didn't
and stayed, accepting, first part-time and thehtiule positions rising through the
structure to clinical director, not voicing anytbése concerns.

» It would seem clear that she has lost trust in mE€BO and our working relationship
(I am doubting now even if we ever had one) seambet broken. This has been
brought more sharply into focus with Michelle’s agjiion to the proposed
restructuring, and her subsequent reluctance tareoritate with me.

» Give[n] the nature of the complaints and Michellktstility, | have concerns about
my own safety at work, especially from these unamted and personalised attacks
from Michelle, who | did consider my closes [sitliyal[t] would seem in hindsight,
that my judgement of supporting Michelle into tlerof clinical director was wrong.

Mr Irons requested that the Board resolve thisenais soon as possible.
The termination of Ms Ball's employment

[24] On 29" October 2010, Ms Ball was required to meet with @hairperson of
the Board, Ms Kenderdine, who was accompanied byNMbola Christie, a Board
member. Ms Ball was accompanied by another manadgerKatrina Bernsten. It
seems that Ms Christie, more or less, informed NA# Bf the situation consistent
with what was recorded in a letter of the same tlede Ms Kenderdine had prepared

and which was given to Ms Ball at the conclusiorthef meeting. In this letter, Ms
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Ball is thanked for her response to the restrucpuoposal and she is informed that

after considering a “considerable amount of feekldemm staff” a final structure for

the organisation had been confirmed and approvatiéBoard. Ms Ball is informed

that the position of Clinical Director was to beektablished. It is also conveyed that:

[25]

As you are aware from the proposal and as youredt in the attached paper, the
establishment of new positions at the directorllewe to be established and will be
advertised internally. As the Chief Executive wrtdeyou in his email of 8 October
2010, his hope was to retain you in an appropaate meaningful role at ATWC. At
this juncture, | can confirm that on behalf of Beard, the objective of the proposed
restructuring (which affected all areas of ATWClsslmess), was not the removal of
you as Clinical Director.

I now must refer to your letter dated 23 Octobet@®@vhich was circulated to all

Board members. In summary, you have stated yououserconcerns about the
performance and integrity of the Chief Executivel afi course it was your right to

raise your concerns with the Board. You chose toutate all Board members by
email. From my point of view and in order to asgisti with your concerns, my

preference would have been for you to raise sudgaros in the first instance with
me as they arose, or perhaps with one other Trusieelld you have preferred that,
rather then emailing such a document to all Boaethbers. Your letter has not been
taken lightly and needless to say raises significarestions that are in your mind
about, as | have said, the performance and inyegfitour Chief Executive. The

Board having observed your concerns which werg &dl out in your comprehensive
note, has its own observations and views of théopaance and integrity of the

Chief Executive, from his service over many yeasgv.nin short, The Board fully

supports the Chief Executive.

It is quite clear from both of your documents deted 23 October 2010 that you
have no trust and confidence in the Chief ExecutiM@s of course means that it
would be inappropriate for you to be considereddoralternative role in the new
structure, under these circumstances. It wouldoraappropriate or viable for you to
be placed in a senior role reporting to him. Thauld put an intolerable strain on a
working relationship with the Chief Executive toetlextent that it would not be
possible. Accordingly, as the restructure is gdimgroceed, this is notice under your
employment agreement that your employment will teate on 28 January 2011. In
the circumstances, you will not be required to wouk the contractual notice period
as for the same reasons, it would be inappropf@atgou to remain at work during
the three month notice period, and accordingly yell be paid in lieu. You are
entitled to have the use of your car for the doratf the notice period. | will be
talking to you about arrangements for your depariacluding an invitation for an
appropriate farewell.

Ms Ball is also informed that:

Unfortunately, | also have to note that the Boamel extremely disappointed at the
way you have, it seems talked to all and sundrytitiee proposed restructure, from
the moment it was promulgated including outside dhganisation. You have been
critical of the organisation and the proposal. ¢utysenior role, it was expected that
whilst you may have felt understandable anxietyualtioe potential loss of your role,
you would however conduct yourself professionalig & a measured way, if even
for your own reputation. Unfortunately | need toviaé you that if you continue to
bad-mouth the organisation or any one in it, thearBomay reluctantly have to
consider taking action. | hope that this is notessary and | am saddened at being
obliged to raise this with you.
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[26] The evidence of Ms Ball is that upon receivthg advice of the termination of
her employment, she asked why the Board did nott wardiscuss her concerns
further. Ms Ball says that Ms Christie “simply eziated” that the Board had full
confidence in Mr Irons and that they did not wamtiscuss the issues that Ms Ball
had raised any further. Ms Ball says that she ws&edto leave the premises, after
she had returned Trust property in her possessionsae was to discuss this Mr
Irons. Ms Ball subsequently spoke to Mr Irons anddas agreed that she would clear
her office during the weekend. It was also agrded Ms Ball would email people
that she had forthcoming appointments with and 8t would explain to these

people that she was leaving the Trust “as a redatrestructure.”

[27] Ms Ball attests that she was “extremely distexl and upset” about the lack of
any discussion with the Board about the conterttesfletter to them. Ms Ball says
that she believed that the Board would have “endjagigh her on the issues raised in

her letter and that:

| just wanted the Board to consider the need for stucture that
accommodated/addressed Wilson's strengths and wesd#s. | was devastated for
me not having any opportunity to explain or discthss letter and how it should be
considered.

Analysis and Conclusions

[28] Section 103A of the Employment Relations AG0Q (the Act) provides the
test to be applied when determining whether or thet dismissal of Ms Ball was
unjustifiable. The Authority is required to congida an objective basis, whether the
employer’s actions, and how the employer actedewehnat a fair and reasonable
employer would have done in all the circumstances at the timalismissal or action

occurred.

[29] But as was held by the Employment CourtAm New Zealand v Hudson
[2006] ERNZ 425:

However, the s103A requirement for the Authorityldhe Court to stand back and
determine the matter on an objective basis by ewaly the employer’s actions does
not give an unbridled licence to substitute théews for that of an employer. Their
role is instead to ask if the action of the emptogeounted to what a fair and
reasonable employer would have done and evaluaterniployer’s actions by that
objective standard. It may mean that the Court lpadty] reaches a different

conclusion from that of the employer but, providkid is done appropriately, that is

“ Given that Ms Ball was dismissed beforféApril 2011, the changes introduced by the Employme
Relations Amendment Act 2010 are not applicable.
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objectively and with regard to all the circumstacat the time the dismissal
occurred, a conclusion different from that of thepboyer may be a proper outcome.

And then further, in regard to the application DD3A:

The section does not differentiate between aspefctthe dismissal process but,
because it refers in general to the employer’'astithe test for justification applies
at all stages including the employer’s decisiort thesconduct has occurred and the
employer’s decision to dismiss. Each of these stage open to scrutiny although
this is not to be done in a mechanical way as ie@®gnised that the lines between
each stage are often blurred.

[30] The meaning of s103A was again clarified biylabench of the Employment
Court inAir New Zealand Ltd v V [2009] ERNZ 185:

The meaning of the text of S103A is clear on itefand in the light of its common
law antecedents. It sets out a test of justificatitnere a personal grievance has been
alleged. In cases of dismissal, it requires thehdrity or the Court to objectively
review all the actions of the employer up to anduding the decision to dismiss.

Were the actions of the Trust those of a fair andeasonable employer in all the
circumstances?

[31] As established iAir New Zealand v V (above), in determining whether or not
the actions of the Trust were those of a fair aasonable employer in the
circumstances, the Authority is required to objeslif review “all of the actions of the

employer up to and including the decision to disniis

[32] Inresponse to the claim of Ms Ball that hesngissal was unjustifiable, it is
the position of the Trust that the dismissal watiflable; in that Ms Ball's
employment was terminated, following the disessdishient of her position, which
resulted in a genuine redundancy. However, | danoépt that the matter is as
simple as that. This is because it appears to imenmmly accepted that but for the
allegations made by Ms Ball pertaining to her pptice of Mr Irons, as contained in
the letter of 2% October 2010, it is more probable than not, thtofing the
disestablishment of her position, Ms Ball would édéeen appointed (or redeployed)
to one of the new positions, should she have besaped to accept such; albeit this
seems problematic given the perception of Ms Ragarding her relationship with Mr

Irons.

[33] Butin any event, apart from the given intentof Mr Irons to retain the
employment of Ms Ball, following the disestablishmhef her position, and of course

the fact that Ms Ball still remained in her curreosition, it was incumbent upon the
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employer to apply the well established principlesdown by such cases Aisckland
City Council v Hennessy® where the Court of Appeal stated that:

A course of action is unjustifiable when that whistdone cannot be shown to be in
accord with justice or fairness. It follows thadiamissal may be held to be
unjustifiable where the circumstances are suchjtistite or fairness requires that the
employee should have the opportunity which he lsadeen afforded, of stating his
case. Whether such circumstances exist will depearitie facts of a particular case
including such matters as the nature of the empém¢rand the occurrence that gives
rise to dismissal.

[34] In Ms Ball's case, the occurrence that gase to the dismissal was the
presentation to the Board of a letter containingpsis allegations against Mr Irons as
the Chief Executive, to whom she had a direct reqgdationship. Because of the
serious nature of the allegations, it was incumingoin the Board to initiate an
investigation as to the veracity (or otherwisejh@m. It did this, in part, by seeking a
response from Mr Irons whereby he adamantly dethiedbehaviour that Ms Ball had
attributed to him; in addition to conveying that Ball had never spoken to him of

any concerns.

[35] The Board then expressed its full confidenc#r Irons as the Chief
Executive and determined that the termination efamployment of Ms Ball was
necessary. But this was without any communicatoner that such action was
contemplated; and without giving her an opportutotpbtain representation and then
attempt to justify why she had made the allegatgireshad and/or endeavour to
persuade the Board as to why, in her view, thetganof dismissal was not
appropriate. Regrettably, the Board failed to obs¢hese basic principles of justice
and fairness. It follows that | am bound to findttthe manner in which Ms Ball was
dismissed was not the action of a fair and readereahployer in all the
circumstances; hence her dismissal was unjus&idids Ball has a personal

grievance.

Remedies

[36] Having found that Ms Ball was unjustifiablystdhissed, pursuant to s.123(1) of
the Employment Relations Act 2000 (the Act), thehfuity: “may” in settling the
grievance, provide for one or more remedies, inalgdas sought by Ms Ball,

reimbursement of lost wages and benefits and cosgpen for humiliation, loss of

®(1982) ERNZ Sel Cas 4; [1982] ACJ 699 (CA)
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dignity and injury to feelings. But the Authorityust also be cognisant of s.124 of the
Act which provides that:

Where the Authority or the Court determines thaeaployee has a personal
grievance, the Authority or the Court must, in dewg both the nature and the extent
of the remedies to be provided in respect of teasgnal grievance-

@) consider the extent to which the actions efamployee contributed
towards the situation that gave rise to the pexlsgnevance; and
(b) if those actions so require, reduce the reesetfiat would otherwise

have been awarded accordingly.

[37] Having considered the extent to which theadiof Ms Ball contributed
towards the situation that gave rise to the pelsgmevance] find that her

contribution was such that any remedies that | ddalve been of a mind to award
would be reduced by 100%. This is because it isriBt clear, that given Ms Ball's
perception of Mr Irons, as expressed in her léttehe Board, and the subsequent
response of Mr Irons, there was not a sufficientrrant of trust and confidence
remaining that would have allowed these two petpl&ork together in the future. |
accept that the following submission for the Trasturately summarises the reality of
the situation:

The Letter was fatal to the applicant’s opportufityongoing employment with the
respondent. It is submitted that it cannot credéig sensibly be argued that
following receipt of the Letter, there was any plodisy whatsoever for the applicant
and the Chief Executive to be able to work togetifactively, harmoniously and in
a functional relationship. The Chief Executive &g the Board that he could not
work with the applicant. The Board itself beliewédt it would be totally impossible
for the two to work together. The Letter speaksitkelf as to the applicant’s strongly
held criticism of the Chief Executive and of hestdist and lack of confidence in
him.

[38] Indeed, while | have found that Ms Ball wagustifiably dismissed because
the Trust failed to follow the basic principlesjos$tice and fairness prior to making
the decision to terminate her employment; hadftihire not been present, |1 would
have, most probably, upheld her dismissal on tbemis that the overall conduct of
Ms Ball deeply impaired or was destructive of tlasib trust and confidence that is an
essential of the employment relationshiphis is particularly so given that there was

no credible evidence to collaborate or supporstreus allegations against Mr Irons.

® Northern Distribution Union v BP Qil Ltd [1992] 3 ERNZ 483
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The claim of unjustified disadvantage

[39] It has been submitted for Ms Ball that if thethority finds that the dismissal
was justified, then “in the alternative” she hasuajustified disadvantage grievance.
While the reasons for advancing this grievance mtdeen actively advocated, |
understand that it is claimed (in substance) thafTrust’

(@) Failed to provide Ms Ball with any timely apobper notice of the potential
jeopardy that existed in regard to the continuatibher employment as a
result of the restructure. It is said that Ms B&lbuld have been informed of
such a possibility as early as August or Septerab20; and

(b) Acted unfairly and unreasonably in terms ohpliag the timing of the
announcement of the restructure to Ms Ball to ddmavith her being absent
on study leave; and

(c) Failed to properly and fairly consult with MsilB

[40] Effectively, the above claims relate to thelden and unexpected manner in
which the restructure proposal was presented t@alison T October 2010. The
evidence of Ms Ball is that she was upset by themaain which the restructuring
proposal was provided to her and that it was “almraosafterthought” at the end of an
informal meeting that had taken place for an elytidé@ferent purpose; that is, to brief
Mr Irons on operational matters prior to the deyp@of Ms Ball to Australia on study

leave for two week&.

[41] | accept that Ms Ball was disadvantaged bysiindden and unexpected
manner by which she received the restructuringgsalpwhich led to the
disestablishment of her position. | also conclud it is more probable than not that
Mr Irons deliberately planned the timing of informgiMs Ball of the restructuring
proposal in order to coincide with her forthcomaigsence on study leave. The
evidence of Mr Irons is that the final proposal \eagroved by the Board on"2
September 2010 hence there appears to be no gasmhreshy Ms Ball could not

have been notified somewhat earlier. Further, thpgsal indicated that Ms Ball was

" As set out in the letter to the Trust datedf Nbvember 2010 raising a personal grievance (athoh
the Satement of Problem).
® The evidence of how Ms Ball was affected is setimparas [13] and [14] of this determination.
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required to provide a response to the proposafb®ctober 2010, when she was out

of the country’

[42] | am satisfied that Ms Ball was disadvantageder employment in regard
how a fundamental matter pertaining to her roldinithe organisation was managed
and that the conduct of the Trust, pertaining te thatter, was unjustified and not the
action of a fair and reasonable employer in alldineumstance$® hence Ms Ball has

a personal grievance.
Remedy for the unjustifiable disadvantage

[43] The evidence of the affect of how the restacig proposal was conveyed to
Ms Ball has already been set out above. | am gdiiiat she was affected to a
degree that warrants an award of compensation guoirsol s.123(1)(c)(i) of the Act of
the sum of $5,000. | do not consider that Ms Balitdbuted in any way towards the
situation that gave rise to the grievance and awegly, | make no reduction under

s.124 of the Act on account of contributory behavio
Determination
[44] For the reasons set out above I find that:

(@) The dismissal of Ms Ball was unjustifiable ldue to her substantial
contribution towards the situation that gave riséhe grievance, it is not

appropriate to award any remedies.

(b) The employment of Ms Ball was affected to hisadvantage by an
unjustifiable action by her employer. Pursuant.1®3(1)(c)(i) of the Act, the
Anglican Trust for Women and Children is orderegh&y to Ms Ball the sum
of $5,000.00.

Costs: Costs are reserved. The parties are invited twveshe matter of costs if they
can, taking into account the daily tariff approathhe Authority, the outcome

reached and that the investigation meeting was tiegpwithin one day.

° The time for feedback was subsequently extended.
19 Section 103A of the Employment Relations Act 2000.
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In the event a resolution cannot be reached, thkcapt has 28 days from the date of
this determination to file and serve submissiorth Wie Authority. The respondent
has a further 14 days to file and serve submissions

K J Anderson
Member of the Employment Relations Authority



